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FRANK C. WALKER, Postmaster General of the TJhited 
States, S. W. PURDUM, assuming to be Acting Post¬ 
master General of the United States, VINCENT M. 
MILES, Solicitor for the Post Office Department ol the 
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for the District of Columbia | 

- 1 

BRIEF FOR APPELLANT | 

! 

JURISDICTIONAL STATEMENT. | 

1 

This is an appeal by Frederick Dugdale, plaintiff below, 
from a judgment for the defendants entered by the Dis¬ 
trict Court of the United States for the District of Coliim- 
bia upon a motion of defendants to dismiss and fo^ a 
summary judgment (Appellant’s App. 66). j 

The District Court had jurisdiction under Section 1 44, 
Tit. 18, D. C. Code (An Act of March 3,1901, 31 Stat. 1^00, 
1202, c. 854, secs. 64, 66, 67, 83), and Section 47 (An Act 
June 30, 1902, 32 Stat. 522, c. 1329 and an Act of Marcji 3, 
1911, 36 Stat. 1167, c. 231, sec. 289). i 
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This Court has jurisdiction to review the judgment under 
Sec. 26, Tit. 18, D. C. Code (An Act of March 3, 1901, 31 
Stat. 1225, c. 854, Sec. 226). 

The pleading necessary to show the existence of the jur¬ 
isdiction is: 

1. The complaint (Appellant’s App. 1). 

STATiaiENT OF THE CASE. 

This is an action against the Postmaster General and 
certain of his subordinates to enjoin the continued enforce¬ 
ment of two fraud orders, made against appellant, upon 
citations and specifications, which were issued by the Post 
Office Department upon the 27th and 29th days of March, 
1941. In essentials the violations of law imputed were 
that appellant, (Respondent in the proceedings before the 
Post Office Department), was advertising and distributing 
through the mails a treatment for diabetes known as Dia- 
plex; that the remedy (Diaplox) was so worthless and 
known by respondent to be so worthless as a therapeutic 
agency in the treatment of diabetes that the use of the 
mails in advertising and giving the treatment was per se a 
fraudulent scheme in violation of Sections 259 and 732 of 
Title 39, U. S. Code. Such w^as the entire fraud imputed. 

Appellant is a graduate of a reputable medical college, 
for thirty odd years has been a licensed, practicing physi¬ 
cian, and for a great number of years has engaged largely 
in the treatment of chronic diseases, including diabetes. 

He having received reports of beneficial results from the 
use of Diaplex in many cases of diabetes, spent several 
thousand dollars and a great deal of time investigating 
these reports. The investigation was made by inquiring 
through the mails of persons who had been benefited by its 
use, and by visits to such persons in various parts of the 
United States. The reports having been confirmed and 
appellant being convinced of its value as a remedy for 




diabetes, contracted to obtain tbe prepared herb from 
H. W. Pierce, from whom he had received the names of 
the persons who had been benefited by its use and began 
its use in his practice and continued to use it for some four 
years. During that time he personally prescribed and iised 
it in the treatment of about twenty-five patients, anid in 
connection with seventy-five or eighty physicians in differ¬ 
ent sections of the United States treated many others. 
From all of these patients he received trustworthy reports 
of beneficial results from its use in the treatment of jdia- 
betes. I 

I 

The fraud order proceedings were instituted without anj’’ 
person who had used Diaplex under or according to Dr. 
Dugdale’s direction having made complaint of lack of bene¬ 
fit from its use; and at the hearing before the Post Qffice 
Department the attorneys for the prosecution were not able 
to produce a single witness who had taken it undeif or 
according to the direction of Dr. Dugdale to testify to any 
lack of benefit from its use. In fact the citations v'^ere 
issued and the hearings were had wholly at the instancb of 
Government Agents, and its numerous Agents were unable 
to find throughout the U. S. a single person who had taken 
it according to Dr. Dugdale’s prescription or in any sub¬ 
stantial quantity at all to complain of absence of benefit 
from its use. Several witnesses testified for responc^ent 
that they had been cured of diabetes by its use under j re¬ 
spondent’s direction. j 

According to the memoranda recommending the issuajnce 
of the citations, (Appellant’s App. 12 and 13), the gist! of 
the imputed fraud was sending through the mails certmn 
false representations and statements as to the properties, 
qualities and therapeutic value of Diaplex as a treatment 
for diabetes. The citations did not charge that accordpg 
to the natural import and meaning of the statements a^d 
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representations, or according to those the nser intended 
them to have or that a person of ordinary intelligence 
would ascribe to them, they were false and fraudulent; 
but the charge was that the statements and representations 
were “to the effect.” Appellant claimed that this did not 
charge a fact, i. e., a fraud, but alleged merely a conclusion 
of the pleader, i. e., that, according to the meaning he 
ascribed to the language of the statements they were false 
and therefore constituted a fraud, and that the citations 
therefore alleged no fact affording any basis for the fraud 
orders that were made. 

The instrument upon which the Post Office Department 
relied as containing the false representations and promises 
was the reprint of an address made by appellant before a 
doctor’s association, and the reprint put in evidence by 
the prosecution showed that it did not contain the repre¬ 
sentations and promises that were alleged in the specifica¬ 
tions to constitute the false and fraudulent representations 
charged to have been sent. Appellant claimed therefore, 
there was a fatal variance between the specifications of 
the fraud alleged in the citations and what the proof showed 
was done. 

The citations summoning respondent to appear and 
answer the charges stated that he might file an cmswer in 
writing, appear in person, and hy counsel at the time stated, 
offer evideywe in support of his defense, and that the case 
would be heard and disposed of at the time stated. (Appel¬ 
lant’s App. 14.) Appellant’s contention before the District 
Court was that the Post Office Department having pro¬ 
ceeded by citation against him was bound by and limited to 
that form of procedure, which it adopted, and the impli¬ 
cations arising from that form and the tenxis of the cita¬ 
tions and specifications served upon appellant. Appellant 
also contended that the motion for summary judgment upon 








the record implies, and in fact postulates that the findings 
and fraud orders are wholly without basis other thaiji the 
record made upon the citations, and that the Post Office 
Department in reaching its conclusion and in making the 
orders complained of considered no facts or circumstances 
other than what were gathered from the evidence secured 
at the hearing, and that such officials relied upon no iper- 
sonal information or specialized knowledge or other mleans 
of enlightenment than that which appears in the trans(^ript 
of the record. As opposed to this contention of appellant 
that of appellees was that, regardless of the kind of pi[oce- 
dure resorted to by the Post Office Department it was ufider 
no obligation to limit its processes to that kind of proce¬ 
dure selected by it, but could of its own specialized knowl¬ 
edge and in the exercise of some cryptic and indefinite 
authority to be gathered from Postal Statutes, Regulations 
and Court opinions regardless of evidence offered inj re¬ 
spondent’s behalf, reach its own conclusion; or state(^ in 
another way, that the Post Office Department ‘‘seei^ its 
duty and done it”, and respondent was without right to 
complain of most violent departures from the procedure 
implicit in the citations, in that the Post Office Departrrient 
could have prohibited him use of the mails without granting 
any hearing at all. | 

Appellees disregarded and refused to accept as a ba|r a 
plea of res judicata made by appellant, or even to make kny 
finding with reference to it, wherein he in response to jthe 
citations plead the verdict of a jury and judgment of a 
United States District Court deciding in favor of respond¬ 
ent’s contention an essential issue in the citations, viz: wjiat 
where the properties, qualities, and therapeutic value j of 
Diaplex as a treatment for diabetes. This refusal was up¬ 
held by the District Court. | 
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Appellees to make a finding of fraud against appellant 
were compelled to take proof upon and decide a highly sci¬ 
entific question involving conflicting opinions as to what 
were the actual qualities, properties, and therapeutic value 
of Diaplex in the treatment of diabetes. Appellant con¬ 
tended that under the principle laid down by the United 
States Supreme Court in School of Magnetic Healing v. 
McAnnulty, 187 U. S. 94: 

“The Statutes referred to were not intended to cover 
any case which the Postmaster General might regard 
as based on false opinions, but only cases of actual 
fraud, in fact, in regard to which opinions formed no 
basis,’’ 

and therefore, that the Post OflBce Department was without 
authority or jurisdiction to decide the issue raised by the 
Answer of respondent to the citations. (Appellant’s App. 
3.) This contention was denied by the District Court. 

The fraud charged in the citations could exist only in the 
absence of good faith and an honest belief on the part of 
plaintiff in the truth of the statements and representations 
regarding Diaplex, which were sent through the mails, and 
there was not a scintilla of evidence received or offered in 
evidence that showed directly, or from which could be in¬ 
ferred an absence of such good faith and an honest belief on 
the part of appellant. The District Court denied this claim 
of appellant. 

The testimonv of witnesses and the evidence at the hear- 

•r 

ing were taken by Thomas J. ^Murray an attorney in the 
office of the Solicitor for the Post Office Department, and 
before the hearings were entered upon appellant, (the re¬ 
spondent in the citations), by written motion demanded the 
right to present his defense to the Solicitor for the Post 
Office Department and be heard upon the law and the evi¬ 
dence by the solicitor before that official should make for 
presentation to the Postmaster General any proposed or- 
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ders or findings of fact adverse to respondent, and th£^t be¬ 
fore any fraud orders should be passed against respo4dent 
he should have the right to present his defense upoi^ the 
law and the evidence to the Postmaster General or wliom- 
soever should act as his substitute in making the fraud or¬ 
ders. These motions were denied and appellant, (resplend¬ 
ent), W’as never permitted to present to the Solicitor for 
the Post Office Department his defense upon the evidlence 
and the law, either by Brief or Oral Argument; nor was 
appellant permitted to present his defense to the Post¬ 
master General, or to S. W. Purdum, acting for the ij^ost- 
master General, upon the evidence and the law eithejr by 
brief or oral argument. Some subordinates in the office of 
the Solicitor for the Post Office Department prepared cer¬ 
tain findings of fact and recommendations for fraud orders 
which were signed by Vincent M. Miles, the solicitor, vrith- 
out him having heard the evidence, or having read the 
transcript of it, or becoming acquainted with respondejnt’s 
defense. Proposed fraud orders were prepared by Sub¬ 
ordinates of the solicitor and they with the recommenda¬ 
tions and findings of fact were thereupon placed before S. 
W. Purdum, acting Postmaster General, and signed by jhim 
without him having read the transcript of the evidence or 
brief of counsel for respondent, or having heard oral aj'gu- 
ment by counsel for respondent, or having respondent’s 
defense put before him in any manner. j 

The findings of fact made in the solicitor’s office and 
adopted by S. W. Purdum, assuming to act as Postmaster 
General, did not contain any finding of fraud, as tllere 
was no finding of the essential elements of the fraudl al- 
leged in the citations, and such findings of fact as were niade 
do not support the fraud orders based thereupon. 

The answer of appellees in the District Court indicates 
that both the findings of fact and the fraud orders b^sed 
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thereupon were the acts and deeds of some subordinates in 
the oflSce of the solicitor, and were not the acts, deeds, and 
orders of either the Solicitor for the Post Office Depart¬ 
ment or S. W. Purdum, assuming to act as Postmaster 
General, but were mere adoptions by them of unauthorized 
acts of subordinates which are ultra vires and void. 

The complaint sketches the following picture: Someone, 
possibly the manufacturers of insulin, intrigued the interest 
of some government agents; how, is not known and is not 
of importance here. Such agents obtained a hearing by 
^lessrs. Murray, O’Brien, Hassell, Manherz, etc., and in¬ 
duced them to believe that the use of Diaplex was a fraud, 
that Diaplex as a remedy for diabetes was worthless and its 
dispensation through the mails a mail fraud. Having be¬ 
come committed to that theory these subordinates of the 
solicitor expressed that opinion, and issued citations. The 
citations came on for hearing before Thomas J. Murray, 
who is a member of the solicitor’s staff, and wliose office 
adjoins those of Messrs. O’Brien, Manherz, Hassell, and 
Vincent M. Miles. A hearing was held and conclusions 
that sustained the preconceived opinions formed and ex¬ 
pressed by Mr. Murray’s Associates before any evidence 
was heard were agreed upon; they put their recommenda¬ 
tions and findings before the solicitor, and they being mem¬ 
bers of his staff, he adopted them, relying upon what he was 
informed by them about the matter without an investiga¬ 
tion of his own or examination of the evidence taken. The 
findings were held up for a period of several months, until 
both the Postmaster General and the First Assistant were 
conveniently out of town, and the findings and orders pre¬ 
viously prepared in the office of the solicitor, were signed 
by the solicitor and then put before S. W. Purdum, and he 
likewise adopted the findings and orders so put before him 





without reading the evidence or making any investigation 
to satisfy himself as to their veritv and correctness. | 

•' I 

Upon such proceedings, plaintiff, who is a physician of 
36 years standing, with wide experience in the practijje of 
medicine, having made a thorough investigation of] the 
product Diaplex and having become convinced, in th^ ex¬ 
ercise of an informed and enlightened judgment, th^t it 
had value as a therapeutic agency in the treatment of 
diabetes, and who for a period of some three or four years 
had used it with beneficial results, is compelled not only to 
suspend its use but is deprived of the use of the mails for 
any purpose, upon the unsupported opinion of Dr. Prptas, 
a highly biased and prejudiced witness who is regularly re¬ 
tained and paid by the Government to testify in its aises, 
and whose professional income depends largely upon the 
use of insulin as the sole remedy in the treatment of [dia¬ 
betes. I 

Appellant being assured by the terms and implications 
of the citations served upon him of a fair and impartial 
trial, according to those terms, of the charges made agajinst 
him, spent over $3,000.00 in contesting the charges bei^ore 
the Post Office Department, which has acted as inforAier, 


prosecutor, judge, jury, and executioner combined. | 
The contention of appellant in the Court below was ^hat 
the fraud orders made against him are illegal, ultra vxres 
and void, because (1) the citations do not charge the cbm- 
mission of any act or acts that constitute a scheme to de¬ 


fraud, (2) the evidence shows that the written statemejnts 
actually sent through the mails were not those allegec^ in 
the citations to have been sent, and the statements that w|ere 
sent were not fraudulent, (3) the Post Office Department 
vras without jurisdiction to hear and decide an issue turnjing 
upon a difference in scientific opinion, (4) an indispensable 
element in the issue decided had previously been adjpdi- 
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cated in appellant’s favor, and the judgment of acquittal of 
H. W. Pierce on the prosecution in the District Court in 
Colorado was res pidicata and a bar to the proceedings up¬ 
on the citations, (5) appellant was denied an opportunity 
to be heard either by an official who recommended or one 
w’ho made the findings and fraud orders, (6) the evidence 
adduced did not support the findings and orders made, (7) 
the findings and orders were not made bv an official au- 
thorized to make them, and (8) the purported findings that 
were made did not authorize or warrant or support the 
fraud orders based upon them. 

Appellees defended by filing an answer to the complaint 
and contemporaneously with it a Motion to Dismiss and for 
a Summary Judgment. Appellant contended: That since 
the motion set up nothing more than the defenses 1-6 Rule 
12 (b), and since “a motion making any of these defenses 
shall be made before pleading” Rule 12 (b) was violated 
and the motion should be ov’erruled in that it w^as untimely 
because not filed before “a further pleading” i. e., the an¬ 
swer; that the Rules of Civil Procedure must be so con¬ 
strued as to make them harmonize one with the others, and 
only by this construction can Rule 12 (b) and Rule 56 (b) 
be made consistent and to harmonize, and, that regardless 
of the issues raised as to the vices and faults in the pro¬ 
cedure upon the citations, there had been such a violation 
of the Rules of Civil Procedure by appellees as required 
the Court to deny the motion. Appellant also contended in 
the District Court that the Motion to Dismiss and for a Sum¬ 
mary Judgment was not authorized by Rules 12 and 56 of 
Civil Procedure. The case was not heard in the District 
Court upon the application of appellant for a temporary in¬ 
junction, and he contended that if the Court disposed of 
the case upon a ^Motion to Dismiss and for a Summary 
Judgment he \vould be denied the opportunity to introduce 
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relevant evidence as to violations of the Postal Statutes 
and Regulations which would show to a demonstration that 
the findings and fraud orders of which he complaine(^ were 
illegal and void. 

I 

STATUTE AND REGULATIONS INVOLVED. j 
Postal Laws Relating to Lotteries, Schemes to Defraud! 

"riTnE 39 U. S. Code, Sections 259 and 732: I 
(Sections 3929 and 4041 of the Revised Statutes, as 

amended): 

“The Postmaster General may, upon evidence satisfac¬ 
tory to him that any person or company is engaged ip con¬ 
ducting any lottery, gift enterprise, or scheme for th|e dis¬ 
tribution of money, or of any real or personal prol)erty 
by lot, chance, or drawing of any kind, or that anyl per¬ 
son or company is conducting any other scheme or device 
for obtaining money or property of any kind through the 
mails by means of false or fraudulent pretenses, repre¬ 
sentations, or promises, instruct postmasters at any post 
office at which registered letters or any other letters or mail 
matter arrive directed to any such person or comparfy, or 
to the agent or representative of any such person or com¬ 
pany, whether such agent or representative is acting as an 
individual or as a firm, bank, corporation, or association 
of any kind, to return all such mail matter to the 'post¬ 
master at the office at which it was originally mailed, with 
the word “Fraudulent” plainly written or stamped upon 
the outside thereof; and all such mail matter so retiirned 
to such postmasters shall be by them returned to the! wri¬ 
ters thereof, under such regulations as the Postmjaster 
General may prescribe.” * * * (Sec. 259.) j 

Postal Laws and Regolatloiis Relating to Who Shall Act in 

Absence of the Postmaster GeneraL | 

(Title 5 U. S. Code, Section 6): j 

(Executive Order January 6, 1893 in Post Office 1 

Department): 1 

Postal Laws and Regulations, Edition 1940, page 
“In any of the cases mentioned in sections 4 and [5 of 
this title * * * the President may, in his discretion, author¬ 
ize and direct the head of any other department orl any 
other officer in either department, whose ap|wintmeiit is 
vested in the President, by and with the advice and] con- 
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sent of the Senate, to perform the duties of the vacant 
office until a successor is appointed, or the sickness or ab¬ 
sence of the incumbent shall cease.” (5 U. S. C. 6.) 

“Pursuant to the authority conferred by section 6 of 
Title 5, U. S. Code: The Second Assistant Postmaster 
Oeneral is authorized and directed to perform the duties 
of the Postmaster General whenever and so long as he and 
the First Assistant Postmaster General shall iDoth be ab¬ 
sent or sick; and the Third Assistant Postmaster General 
is authorized and directed to perform the duties of Post- 
Master General whenever and so long as he and the 
First and Second Assistant Postmasters General shall be 
absent or sick. And the Fourth Assistant Postmaster 
General is authorized and directed to perform the duties of 
Postmaster General whenever and so long as he and the 
First, Second, and Third Assistant Postmasters General 
shall all be absent or sick.” 

(Executive Order in Post Office Department, Jan. 
6,1893.) 

The Authoritj’ and Duty of the Solicitor for the 
Post Ofiioe Department. 

(Section 9-7(a), 7(b), page 5, Postal Laws and Regulations, 

Edition 1940): 

The solicitor is charged with the duty of * * * the 
consideration of applications for pardon for crimes 
committed against the postal laws which may be referred 
to the department; with the preparation and submission 
(with advice) to the Postmaster General of all appeals to 
him from the heads of the offices of the department de¬ 
pending upon the questions of law; with the determining 
of questions as to the delivery of mail the ownership of 
which is in dispute; with the consideration of cases relat¬ 
ing to lotteries and the misuse of the mails in furtherance 
of schemes to defraud the public; with the consideration 
of all questions relating to the mailability of alleged in¬ 
decent, obscene, scurrilous, or defamatory’ matter; with 
determining the legal acceptability of securities offered by 
banks to secure postal savings deposits; with the examining 
and, when necessary, drafting of all contracts of the de¬ 
partment; w’ith the handling of cases arising from the ap¬ 
plication of the private express statutes (Government 
monopoly of carrying letters); with the legal work incident 
to the enforcement of those provisions of the espionage law 



vvliich concerns the Post Office Department; with ti^e con¬ 
sideration of alleged extortion letters; and with such other 
like duties as may from time to time be required Ipy the 
Postmaster General. 

Federal Rules of Civil Procedure. 

Rule 12 (b) How Presented. Every defense, in ^aw or 
fact, to a claim for relief in any pleading, whether a claim, 
counterclaim, cross-claim, or third-party claim, shall be 
asserted in the responsive pleading thereto if one is re¬ 
quired, except that the following defenses may at the op¬ 
tion of the pleader be made by motion: (1) lack of juris¬ 
diction over the person, (2) lack of jurisdiction ov^r the 
subject matter, (3) improper venue, (4) insufficiency of 
process, (5) insufficiency of service of process, (6) failure 
to state a claim upon which relief can be granted. A mo¬ 
tion making any of these defenses shall be made Ipefore 
pleading if a further pleading is permitted. No defense 
or objection is waived by being joined with one or I more 
other defenses or objections in a responsive pleading or 
motion. If a pleading sets forth a claim for relief to Ivhich 
the adverse party is not required to serve a responsive 
pleading, he may assert at the trial any defense in law 
or fact to that claim for relief. i 

Rule 12 (f) Motion to Strike. Upon motion ma<|ie by 
a party before responding to a pleading, or, if no respon¬ 
sive pleading is permitted by these rules, upon motion jmade 
by a party within 20 days after the service of the pleading 
upon him or upon the Court’s own initiative at any jtime, 
the Court may order any redundant, immaterial, iipper- 
tinent, or scandalous matter stricken from any pleadijig. 

Rule 56. Summary Judgment. | 

(b) For Defending Party. A party against whqm a 

claim, counterclaim, or cross-claim is asserted or a decllara- 
tory judgment is sought may, at any time, move wim or 
without supporting affidavits for a summary judgment in 
his favor as to all or any part thereof. J 

(c) Motion and Proceedings Thereon. • • • The judg¬ 
ment sought shall be rendered forthwith if the pleadings, 
depositions, and admissions on file, together with the affi¬ 
davits, if any, show that, except as to the amount of dam¬ 
ages, there is no genuine issue as to any material fact and 
that the moving party is entitled to a Judgment as a mktter 
of law. 
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The Act of Congress of June 19, 1934, Authorizing the Supreixie Court 

to Prescribe General Rules of Procedure for the District Courts of 
the United States and for the Courts of the District of Columbia. 

• • • “Said rules shall neither abridge, enlarge, nor 
modify the substantive right of any litigant. * • • The 
Court may at any time unite the general rules prescribed 
by it for cases in equity with those in actions at law so as 
to secure one form of civil action and procedure for both: 
Provided, However, That in such union of rules the right 
of trial by jurv’ as at common law and declared by the 
seventh amendment to the Constitution shall be preserved 
inviolate.” (48 Stat. 1064), U. S. C., Title 28, Sections 
723b, 723c.) 

STATEMENT OF POINTS RELIED ON ON APPEAL 

(Appellant’s App. 59-68) 

1. In sustaining Motion to Dismiss and making order 
dismissing complaint and then granting motion for and 
entering summary judgment for defendants the action and 
orders of the Court were inconsistent, self-contradictory 
and erroneous in that the jurisdiction over the subject mat¬ 
ter and the Court’s power to proceed further ended up¬ 
on the dismissal of the complaint and the Court thereupon 
was without jurisdiction or juridical power to proceed fur¬ 
ther and render summary judgment. 

2. The motion upon which complaint was dismissed and 
summary judgment entered should have been over-ruled 
because in the form it has it is unauthorized in the Rules 
of Civil Procedure for the Federal Courts or in any other 
permissible procedure in those Courts, and the vice in it 
goes beyond mere technical non-conformity to any au¬ 
thorized Federal Procedure. 

3. The double-headed motion considered as a motion to 
dismiss the complaint is unfounded insofar as it is based 
upon an alleged failure of plaintiif to comply with Rule 
S (e) 1 and Rule 12 ('f) of Federal Civil Procedure be¬ 
cause failure to comply with those rules does not warrant 
dismissal of complain . 

4. ^ The double-headed motion considered as a motion 
to dismiss the complaint should have been denied because 
insofar as it is based upon an alleged failure of plaintiff 
to comply \yith Rule 12 (f) of Federal Civil Procedure and 
insofar as it asserted defenses arising upon the pleadings 





and is based upon Rule 12 (b), was not made, as rec^uired 
])y those rules, before answer was filed. i 

5. The double-headed motion considered as a motijon to 
dismiss and for judgment on the pleadings should!have 
been denied because the complaint makes a numbbr of 
claims upon which relief can be granted and issue oi‘ fact 
is joined by the Answer upon a number of the claims stated 
in the Complaint. 

6. The Post Office Department having proceeded by 
citation against plaintiff, (respondent in the citations), is 
bound by and limited to that form of procedure, which it 
adopted, and the implications arising from that form and 
the terms of the citations and specifications served upon 
plaintiff. 

7. The motion for summary judgment upon the r(*cord 
implies, and in fact postulates that the findings and fraud 
orders are wholly without basis other than the record up¬ 
on the citations, and that the Post Office Departmei^t in 
reaching its conclusion and in making the orders complain¬ 
ed of considered no facts or circumstances other than what 
were gathered from the evidence secured at the heaHng, 
and that such officials relied upon no personal information 
or specialized knowledge or other means of eiilight^nent 
than that which appears in the transcript of the record. 

8. The motion insofar as it is a motion for summary 
judgment should have been denied because a motion] for 
a summary judgment is based upon Rule 56, and ufider 
Section C of Rule 56 such a judgment can be rendered bnly 
“if the pleadings, depositions and admissions on file! to¬ 
gether with affidavits, if any, show that, except as to] the 
amount of damages, there is no genuine issue as to any 
material fact and that the moving party is entitled io a 
judjpient as a matter of law’^; and (a), as that part of| the 
motion invoking a summary judgment reads: “that] the 
answer of defendants and the exhibits made a part there¬ 
of and submitted therewith show that the fraud orders 
were lawfully issued after full, fair and impartial hir¬ 
ing, that they were supported by valid substantial evidcmce 
and that this Honorable Court is without power to restrain 
the enforcement thereofthe motion itself does not allege 
the existence of the requisite conditions or state of I the 
record; and (b), as the record shows conclusively {hat 
there are a number of genuine issues as to material fact. 





16 


therefore the moving party is not entitled to a judgment 
as a matter of law. 

9. The contention of defendants that the Court was 
without jurisdiction because of lack of proper service on 
S. J. Donahue, Postmaster of Portland, Maine, and James 
O. Stevie, Postmaster of Denver, Colorado, is unfounded; 
(a) in that the general appearance of those defendants 
was entered by the motion to dismiss and for summary 
judgment and by the answer, and (h) in that such defend¬ 
ants though proper were not necessary parties to the litiga¬ 
tion. 

10. When the nature, number and complexity of the 
actions surveyed in the complaint and upon which it is 
based are considered it is apparent that the complaint is 
not prolix or redundant nor does it contain immaterial, 
impertinent and scandalous matter. 

11. The citations and specifications allege no actions or 
conduct constituting fraud, as the imputed fraudulent 
scheme consisted in sending through ^ the mails certain 
statements, representations and promises concerning the 
therapeutic value of Diaplex as a treatment for diabetes 
which were assumed to be fraudulent because false. The 
citations do not aver directly that the statements, repre¬ 
sentations and promises were false, or that they were so 
according to their natural import and meaning, or the 
meaning intended by the user or that would be given them 
by persons to whom they would come, but aver only that 
their falsity and therefore the fraud was to be found in a 
construction which the accuser ascribed to them. 

12. The evidence showed that the statements, repre¬ 
sentations and promises regarding Diaplex that were sent 
through the mails were dilferent than those that were 
alleged to have been sent and to have constituted the fraud; 
therefore the fraud specified and imputed was not proved. 

13. The essential issue presented on the citations and 
contested at the hearing was as to what were the actual 
properties, qualities and therapeutic value of Diaplex as 
a treatment for diabetes. This is a highly scientific ques¬ 
tion upon which scientific opinion may and does differ, and 
the Post Office Department was without jurisdiction or au¬ 
thority, under the principle laid down by the Supreme 
Court in School of Magnetic Healing v. McAnnulty, to 
hear or decide such cases turning upon differences in scien¬ 
tific opinion. 
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14. The refusal of the Post Office Department to jtreat a 
verdict and judgment of the United States District) Court 
for the District of Colorado plead by the plaintiff a:^ a bar 
and estoppel to its power and authority to determine that 
tlie pro])erties, qualities and therapeutic effects of Ij)iaplex 
as a treatment for diabetes were other than plaintiff stated 
them to be in the literature sent by him through the mails. 

1.0. The Statutes and Regulations were violated in the 
failure and refusal of the Solicitor for the Post Office De¬ 
partment either to take the testimony of witnesses, ]j*eceive 
evidence and make up the record containing the 1 proof 
taken, or to hear counsel for respondent review, discuss 
and analyze the law’ and evidence U])on wduch he reliM and 
object to any proposed recommendations by the Solicitor. 

16. The Postal Statutes and Regulations were violated 
by the Solicitor’s Office withholding the record made up¬ 
on the citations from the Postmaster General and thej First 
Assistant Postmaster General, in the due and regular 
course of administration, and having the findings aijid the 
fraud orders signed by S. W. Purdum, Second Assistant 
Postmaster General, purporting to act as Postmasteil’ Gen¬ 
eral in the absence of those officials. 

17. The Postal Statutes and Regulations were violated 

and Due Process of Law was denied plaintiff in beiiig de¬ 
prived of the opportunity and right to be heard by the I Post¬ 
master General on the law and the evidence, in oppojsition 
to any adverse findings or orders recommended by the 
Solicitor’s Office. 1 

18. The Postal Statutes and Regulations were vi<ilated 

and Due Process of Law was denied plaintiff in beinlg de¬ 
prived of the opportunity and right to be heard bV the 
Official acting as Postmaster General on the law and evi¬ 
dence, in opposition to any adverse findings or orders 
recommended by the Solicitor’s Office. i 

19. There was not a scintilla of evidence to suppoiit the 

findings or orders that were made. I 

20. No finding of a scheme to defraud was made a^ the 
purported findings contain no finding of many essejntial 
elements in fraud. The purported findings are a Briitum 
Pulmen and not a finding of fraud sufficient to support 
fraud orders. 

21. The findings that w'ere made do not supportl the 

fraud orders made. I 
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22. Neither the findings nor the fraud orders were 
made hy the Postmaster General or by S. W. Purdum as¬ 
suming to act as Postmaster General. ^ Nor were such find¬ 
ings and orders the act and deed of either the Postmaster 
General or S. W. Purdum but were the acts and deeds of 
some person or persons in the Office of the Solicitor for 
the Post Office Department. They were made and drafted 
in the Office of the Solicitor; were then placed before S. 
W. Purdum assuming to act as Postmaster General, who 
adopted them as his own and signed his name to them 
without reading the records or taking cognizance of the 
law or the evidence involved in the records made on the 
citations. 

23. The statement in the fraud orders, “it having been 
made to appear to the Postmaster General, upon evidence 
satisfactory to him, that Diaplex; Frederick Dugdale, 
M. D.; Frederick Dugdale, M. D., L. L. B., N. D., and their 
officers and agents as such, at Portland, Maine, are engaged 
in conducting a scheme or device for obtaining money 
through the mails by means of false and fraudulent pre¬ 
tenses, representations, and promises,” is false in that no 
evidence satisfactory or otherwise was considered by the 
Acting Postmaster General, but the fraud orders were 
made in the Office of the Solicitor General and adopted, 
(mentally swallowed), and signed by S. W. Purdum with¬ 
out consideration of evidence. 

24. No presumption of validity or correctness attaches 
to the official acts and orders of the Post Office Department, 
proceeding as it did in this case contrary to the Postal 
Statutes and Regulations. When such officials proceed con¬ 
trary to the law the conclusions they reach are not pre¬ 
sumptively correct, and the rule that their findings and 
orders, involving proof, will be upheld if and when any 
evidence can be found to support them does not obtain; 
but the Courts will hold their acts and orders void when 
such violations of the Statutes and Regulations, under 
which they proceed, deprive them of jurisdiction to make 
such orders and findings. And even if violations and 
irregularities committed should not deprive the Postal 
Authorities of jurisdiction to act, and even if the Court, 
when orders irregularly made are based upon evidence, 
should scan and weigh the evidence for itself and determine 
whether the decision and order of the Administrative Tri¬ 
bunal are supported by the weight of the evidence, such 
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action by the Court could be had only upon a final I trial 
of the issues, and not upon a motion for summary judg¬ 
ment. j 

25. Congress had not the constitutional power, nor did 
it have the design or intent in the Act of dune 19, 1934, 
to authorize the Supreme Court to prescribe a Ru(e of 
Procedure for a District Court of the United States em¬ 
powering it to render a summary judgment upon a record 
such as the one presented in the District Court in this dase; 
and the Supreme Court had neither the constitution^ au¬ 
thority nor the actual intent or design, in framing Rules 
8, 12 and 56 of Federal Rules of Civil Procedure, to 
authorize or empower the United States District Couri for 
the District of Columbia to grant a motion to dismiss or 
for a summary judgment upon a record such as the one 
presented in this case. 

26. The constitutional grant, “Congress shall have 
power to establish Post Offices and Post Roads”, standing 
alone and unlimited by the 1st, 5th, 6th, 9th and jLOth 
Amendments "would not empower Congress to authorize the 
procedure and the actions of the Post Office Department 
done and had on the citations involved in this case. No 
more would the Postal Statutes and Regulations aut)ior- 
ize, warrant or empower the procedure, actions and orders 
of the Post Office Department done and had on the (Cita¬ 
tions involved here; and when the restrictions and limita¬ 
tions of those Amendments, upon both Congressional land 
Administrative authority, are read, as they must be, into 
the Statutes and Postal Regulations, it becomes apparent 
that, in the procedure, findings and orders of the Post 0|6fice 
Department, plaintiff’s rights under the Constitution, 1 the 
Statutes and the Regulations have been invaded and vio¬ 
lated. 

27. The complaint, the motion for summary judgment, 
and the answer raise an issue as to the sufficiency of !the 
evidence taken at the hearing in the Post Office Departn^nt 
to support the findings and the fraud orders made. 
complaint further alleges a number of such vices, irre^- 
larities, departures from and violations of the Statutes 
and Regulations by the Officials in the Post Office Depart¬ 
ment as" destroy any presumption of validity and regulaifity 
in the findings and fraud orders made by the Post Office 
Department, and that evidence other than that appearing 
in the transcript of the hearing before the Post Office iDe- 
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partment is necessary to a determination of the issues as to 
these vices and irregularities. This brings the case squarely 
within the principle announced by the IJnited States Court 
of Appeals for the District of Columbia in S. Elbert Pike 
and others v, Frank C. Walker, Postmaster General, and 
others, decided March 17,1941, since it appears “that there 
is at least a reasonable doubt on the merits ’ ’ and the judg¬ 
ment on the motion has deprived plaintiff of “a full and 
free opportunity to show that the complaint against him 
is unfounded”. 

28. The evidence taken at the hearing in the Post Office 
Department not only was not such that upon it reasonable 
men would all agree that plaintiff was guilty of the fraud 
charged, but an analysis of it upon a final trial by the Court 
will demonstrate (a) that he was not guilty and (b) that 
the Post Office Department was without jurisdiction to 
try the issue presented upon the response of plaintiff to 
the citations. Moreover, the complaint tenders and offers 
to make proof, dehors the transcript of the hearing in the 
Post Office Department upon which the Court acted in 
granting a summary judgment, of such irregularities in 
Administrative Procedure (a) as destroy all presumption 
of correctness in the findings and orders of the Post Office 
Department, and (b) deprived the Department of jurisdic¬ 
tion to make the fraud orders against plaintiff. 

29. Plaintiff at the hearings in the Post Office Depart¬ 
ment demanded how the hearings should proceed and by 
whom they should be conducted and determinations made, 
and by motions and objections asserted all the rights claim¬ 
ed in his complaint; and their denial rendered void the 
findings and orders made upon the citations. 

SUMMARY OF THE ARGUMENT. 

L 

The judgment of which appellant complains was ren¬ 
dered upon a double-headed and dual natured motion cap¬ 
tioned “Motion to Dismiss and for a Summary Judgment”. 
The motion itself in the form it has is unauthorized in the 
Rules of Civil Procedure for the U. S. District Courts in 
that the two distinct motions scrambled together call for 
different, inconsistent, and contradictory proceedings under 
different rules. A motion to dismiss is had under Rule 



12, while a motion for a summary judgment is based upon 
Rule 56, and the objects and purposes of these Rules are 
different. They pertain to different states of case and are 
operative through different proceedings, and to p<jrmit 
them to be scrambled together as is attempted here -vrould 
conduce to the fraustration of the main purpose of the 
Rules of Civil Procedure, i. e., expedition in the disposition 
of cases, simplicity in procedure, and a saving of cost^. 

Summary of Argument on Point IV. 

I 

The Motion upon which judgment was rendered insofar 
as it may be considered a Motion to Dismiss invokes and 
relies upon Rules 8(e) (1) and 12 (f), neither of 'vrhich 
affords grounds for dismissal, as a failure of compliance 
with Rule 8(e) (1) must be met by Motion For a j^Iore 
Definite Statement or for a Bill of Particulars under Rule 
12 (e), and a failure to comply with Rule 12 (f) must be 
met by Motion to Strike; and Motions under either of these 
Rules must be made by a party before responding to a 
pleading. The Motion under consideration came too late 
and it was not made before Answer was filed. The Motion 
in addition to the untenable claim made as to a violation of 
Rule 8 (e) (1) and Rule 12 (f), asserted as ground^ for 
dismissal: (1) lack of jurisdiction over the subject matter, 
(2) lack of jurisdiction over the person, (3) improper 
venue, (4) insufficiency of process, (5) insufficiency of 
service of process, (6) failure to state a claim upon which 
relief can be granted; and the motion should be denied in 
that under Rule 12 (b) *‘a motion making any of these 
defenses shall be made before pleading if a further plead¬ 
ing is permitted’’. This Rule was violated in that the mo¬ 
tion was not made before the answer w^as filed. I 


Summary Point V. 

It is contrary to the Rules of Civil Procedure as we 


1 as 


I 

to every other just or reasonable form or code of procec^ure 
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to sustain a Motion to Dismiss, i. e., for judgment on the 
pleadings, where the complaint and the answer joined 
issues of fact upon a number of claims stated in the 
complaint upon which relief could be granted. 

Summary Point VI. 

All of the rights which plaintiff claims were denied 
him are implicit in the procedure upon citations, where re¬ 
spondent is cited to appear in person, he represented hy 
cotmsel, ans^ver the charges in writing, and produce evi¬ 
dence in his defense; a/nd the case is to he heard. 

There is an absence of good faith and square dealing 
in the Post Office Department citing a respondent to a 
hearing guaranteeing the above safeguards, and after re¬ 
spondent relying upon such guaranty appears at great ex¬ 
pense, for the Post Office Department to deny him the op¬ 
portunity to bring his defense in some substantial manner 
before the official whose duty it is to make the decision. 

Summary Point Vlll. 

The conditions upon which a Summary Judgment may 
be rendered are set forth in Rule 56 (c) as follows: 

“The judgment sought shall be rendered forthwith 
if the pleadings, depositions, and admissions on file, 
together with the affidavits, if any, show that, except 
as to the amount of damages there is no genuine issue 
as to any material fact and that the moving party 
is entitled to a judgment as a matter of law”. 

The Motion upon which the judgment was rendered, inso¬ 
far as it is one for a summary judgment, should have 
been denied because the motion itself claims the existence 
of none of the conditions requisite under Rule 56. The 
only language in the motion making claim for summar}’’ 
judgment is: 

“That the answer of defendants and the exhibits 
made a part thereof and submitted therewith show 
that the fraud orders were lawfully issued after full, 
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fair and impartial hearing, that they were Ruppojrted 
by valid, substantial evidence and that this Honoiiable 
Court is without power to restrain the enforceitient 
thereof”. 

l 

By no latitude of construction can this language be jheld 
to assert the existence of the conditions or a state ofl the 

I 

record that would authorize the granting of a Sumnjiary 
Judgment. | 

In order for the Rules of Federal Civil Procedur^ to 
serve their primary purposes motions (such as upder 
consideration here), must afi&rm explicitly the existenc<j of 
the conditions, and a state of the record that warrant 
the motion. This motion does not do this, and the recjord 
before the Court shows that there were a number of gen¬ 
uine issues as to many material facts, and that oral Evi¬ 
dence was necessary to a determination of them. | 

Summary Point IX. i 

The Court obtained jurisdiction over S. J. Donal|iue, 
Postmaster of Portland, Maine, and James 0. Stevie, P|)st- 
master of Denver, Colorado, by the entry of their appear¬ 
ance in the Motion to Dismiss and for Summary Judgment; 
moreover, jurisdiction over them was not required because 
though proper they are not necessary parties. 1 

Summary Point XL | 

I 

The only fraud imputed in the specifications was sejid- 
ing through the mails statements, representations, pnd 
promises concerning the therapeutic value of Diap^ex 
which were assumed to be fraudulent because false. If he 
specifications do not aver that the statements, representa¬ 
tions, and promises were in fact false but only that they 
were false if and when given the construction the accuser 
put upon them. I 

In an action of libel or slander in the Courts such a dEc- 
laration would not be good, and such a loose practice j as 
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that found in the specifications ought not to be permitted 
upon a trial by an executive officer where the safeguards 
present in a judicial trial are wanting. 

Siimmary Point XIL 

The fraud specified and imputed was not proven in that 
the evidence showed that the statements, representations, 
and promises regarding Diaplex that actually were sent 
through the mails were different than those alleged to 
have been sent. In the case of Stewart v. United States, 
119 Fed. 89, the Court reversed a conviction upon an 
indictment alleging details of a fraudulent scheme because 
the evidence at the trial disclosed different details. 

Sommary Xm. 

An essential issue was -what are the actual properties, 
qualities, and therapeutic value of Diaplex as a treatment 
for diabetes. This is a scientific question upon which 
scientific opinion may and does differ, and under the prin¬ 
ciple laid down by the Supreme Court in School of Magne¬ 
tic Healing v. ^IcAnnulty the Postmaster General is with¬ 
out authority to hear or decide such questions turning 
upon differences in scientific opinion. It is not the func¬ 
tion nor is it within the jurisdiction of the Post Office 
Department to prohibit the movement in Interstate Com¬ 
merce or through the mails of food, drugs, devices, or other 
articles upon the ground that they are misbranded or not 
the most efficacious remedies, or not worth the price. 

Summary XTV. 

Appellant in his response to the citations plead as res 
judicata a verdict and judgment of acquittal in a prose¬ 
cution under the Food and Drugs Act in the District Court 
of Colorado w'here the charge was sending Diaplex through 
the mails misbranded, when labeled in language the same 
as that charged in the citations. The judgment in that 
Court w’as a direct finding that Diaplex did have the prop- 


erties, qualities, and therapeutic value respondent assort¬ 
ed it to have. This plea was wholly ignored and no Sug¬ 
gestion of a finding on that claim was made. This! of 
itself would invalidate fraud orders made upon sjuch 
defective findings. j 

I 

Summary XV, XVI, XMI, and XVHL j 

I 

Inasmuch as neither S. W. Purdum, Acting PostmaSter 
General, nor Vincent M. Miles, Solicitor, ever heard |the 
witnesses, or read the transcript of the evidence, or heard 
counsel for appellant present his defense upon the law 
and the evidence it resulted that the final decision was hot 
the independent act, deed, or judgment of the Acting Post¬ 
master General, but of some subordinate unauthorized by 
law to make it, and that the findings and fraud orders 
actually were made without anyone who had authority to 
make them “having first heard”. In this manner respobd- 
ent (appellant) was denied due process of law in sind 
through a violation of the Postal Statutes and Regulations. 
The Answer of appellees raises issues of fact on these a le¬ 
gations of the Complaint, and oral testimony that does ]iot 
appear in the transcript of the hearing before the Pbst 
Office Department and that was not put before the Dis¬ 
trict Court upon the hearing of the Motion for Summary 
Judgment is necessary to a decision on these issues. 

I 

Summary XIX. 

Before fraud orders could be passed against appellant 
it was necessary for the Post Office Department to have 
evidence to show (1) that Diaplex did not possess the 
properties, qualities, and therapeutic value as a remedy 
for diabetes that were affirmed of it by appellant; apd 
(2) that there was an absence of good faith and an honest 
belief on the part of appellant in the truth of the repre¬ 
sentations concerning Diaplex which he sent through fjhe 
mails. ! 
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There is a vast difference between testimony and evi¬ 
dence, and there is not a scintilla of evidence in this rec¬ 
ord to support either of the foregoing propositions which 
must be sustained by substantial evidence before fraud 
orders are warranted. The only testimony produced at the 
hearing, that could even by the widest stretch of courtesy 
be called evidence was the unfounded, expert opinion of 
Dr. Protas, a highly interested and highly biased witness, 
that Diaplex was without value in the treatment of dia¬ 
betes. Not a single witness was produced who testified 
that he had ever taken Diaplex as a treatment for diabetes 
under or according to the prescription of Dr. Dugdale, 
appellant, and in fact, no witness at all was produced who 
stated that he had taken it in any reasonable quantity, 
in any form, or according to any prescription, and had not 
been benefited by it, and the case against Diaplex as to 
actual lack of therapeutic value as a treatment for diabetes 
is wholly the opinion of Dr. Protas who himself had never 
used it, was bitterly opposed to it, and who had a profitable 
practice in treating diabetes with insulin. It was just as 
necessary to prove also a lack of good faith and an honest 
belief on the part of appellant as to the truth of the repre¬ 
sentations he made concerning Diaplex, and there is no 
proof whatever as to an absence of such good faith and 
an honest belief. 

Summary XX and XXL 

No finding of a scheme to defraud was made by any 
official as the purported findings contained no finding of 
many essential elements of fraud. The purported findings 
are not sufficient to support the fraud orders. 

Summary XXn and XXHL 

Even if the fraud orders were supported by evidence, 
nevertheless they would be vltra vires and void unless the 
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procedure upon the citations was in compliance with the 
Statutes and Regulations. The issue as to whether tliere 
had been compliance with them is open to oral testimony 
and other evidence and is to be decided by the Court ujpon 
the weight of the evidence. An opportunity of appeljant 
to offer proof at the trial as to whether there was a conipli- 
ance with the statutory prerequisites, is a postulate of 
due process of law, where the Post Office Department {pro¬ 
ceeds by citation as in this case. 

The Supreme Court in Morgan v. United States, |298 
U. S. 468 laid down the following rule which must apply 
here if this is a “Government of laws and not of men^’: 
There the Court said: 

“But in determining whether in conducting an ad¬ 
ministrative proceeding of this sort the Secretary has 
com{)lied with the statutory prerequisites, the reciials 
of his procedure cannot be regarded as conclusive. 
Otherwise the statutory conditions could be setf at 
naught by mere assertion.” 

The Complaint states and proof can be obtained to sl^ow 
that the findings and orders were not the acts and deeds 
of either the Postmaster General or S. W. Purdum, Imt 
were the acts and deeds of some of the subordinate officials 
in the Office of the Solicitor for the Post Office Department. 

Summary XXIV, XXV, XXVI, XXVH and XXVni. 

The motion of appellant for a temporary injunction has 
not been heard and is not before this Court on this 
appeal. Should the judgment of the District Court be 
reversed the case would go back for a trial of the motion 
for a temporary injunction when all the relevant evidence 
would be put before the Trial Court, sifted, weighed, afnd 
analyzed. This state of the record brings squarely ii|to 
operation, as a controlling principle, the rule laid doyn 
by this Court in S. Elbert Pike, et al. v. Frank C. Walker, 
Postmaster General, et al., supra. 
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The District Court was without jurisdiction, authority, 
or constitutional power to grrant a Motion for a Summary 
Judgment upon a record containing the foregoing issues. 
Congress in its enactment no more had the constitutional 
power to authorize the Supreme Court, in exercising the 
rule-making power, to subject a litigant to the determina¬ 
tion of issues of fact such as are presented in this case 
on a Motion for Summary Judgment under Rule 56, 
than it actually had design to do so. 

The proceedings upon these citations were plain viola¬ 
tion of the Acts of Congress and the Postal Regulations, 
and as the injury to appellant is substantial he has a right 
to complain even if the rights invaded do not stem directly 
from the Constitution and are such as are not protected 
immediately by the Bill of Rights. Since the Postal 
Statutes and Regulations created a certain relation, i. e., 
inter-related rights and obligations, between the Post 
Office Department and the people, and gave the people 
access to the mails on certain conditions, it clothed the 
Postal Authorities with the power and authority to deny 
that access only upon certain conditions and by certain 
procedure. Such officials therefore are without lawful 
power to deny access in any manner that is not in strict 
compliance with the Statutes and Regulations. 

ARGUMENT. 

In the case before the Court it is “averred and shown that 
there is, at least a reasonable doubt on the merits”, and 
“the proof of guilt” which is before this Court is such that 
reasonable men might at the least doubt guilt. So in its 
final analysis the case presented here is: Can subordinates 
in the Post Office Department, who have not been clothed 
with jurisdiction or authority by Statute or Departmental 
Regulations, proceeding upon citations which both in essen¬ 
tials and in form negative any such authority in such sub¬ 
ordinates, accept a delegation of and assume and exercise 
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the functions and jurisdiction of the heads of the Post (j)ffice 
Department, take evidence, hear and decide issues of both 
Law and Fact, and have their findings and orders, made 
in violation of the procedure set out in the citations, 
accorded the same weight and deference that the law apjDlies 
to the regularly made findings and orders of those oflSciials, 
whom it clothes with authoritv; and in such case shall a re- 
spondent be without remedy unless he can show to | the 
Courts that the ultra vires Conclusions, Findings, and| Or¬ 
ders, involving evidence, of these unauthorized suboiidin- 
ates are wholly without support in the evidence. | 

It Is Respectfully Submitted that: If such is the ifule, 
then a “Government of Men” has been substituted f<j)r a 
“Government of Laws”; and if the District Court, uijider 
the Act of Congress of June 19, 1934, authorizing the | Su¬ 
preme Court to make Rules of Civil Procedure for United 
States District Courts, and the Rules made by the Supreme 
Court, can decide, upon a motion for Summary Judgment, 
on a record such as the one before the Court, that appellant 
has no ground of complaint in that the unauthorized fjnd- 
ings and orders of these usurping subordinates are v^lid 
because supported by evidence, then the guarantees of |the 
Constitution have been violated and both the Congress h^id 
the Supreme Court have blindly assisted in the ravishinjcnt 
of the Constitution and the Postal Statutes. 

The purpose and function of a Motion for Summary Ju^lg- 
ment under Rule 56 are not to have the Court weigh ejvi- 
dence and make decisions upon issues of fact, but its fujnc- 
tion is to have the Court scan the record in order to ascier- 
tain whether there are any issues of fact to be decided. Fijid- 
ing an issue of fact is one thing; trying and deciding an [is¬ 
sue of fact is something different. The first may be d(^ne 
upon a Motion, the last may be done only upon a final tr^l. 
And under Rule 56(c), even if there should be “no genuine 
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issue as to any material fact” the moving party could not 
prevail unless he was “entitled to a judgment as a matter 
of Law”. In this case there were such procedural irregu¬ 
larities and vices on the part of the Subordinate Postal 
Officials who took the proof, made the decisions, and issued 
the Fraud Orders, as would have rendered the Findings and 
Fraud Orders illegal and void even had the action been by 
those officials designated by the Statutes and Postal Regu¬ 
lations. 

Limitations upon space prevent an elaboration upon all 
the Points Relied on on Appeal, and many of them are sub¬ 
mitted upon the Statement of the Points and the Summary 
of the Argument. 

It is submitted, however, that a discussion of some of the 
salient Points presented on the record will disclose that the 
proceedings, findings, and orders had, made, and done by 
the Post Office Department upon the citations are ultra 
vires, illegal, and void, and that the action of the District 
Court in rendering judgment upon the Motion was such a 
violation of the Rules of Civil Procedure and of Due Process 
as would require a reversal of its judgment, even if judg¬ 
ment for defendants rendered upon Motion for a temporary 
injunction, with all the evidence in, or upon a final trial with 
argument and analysis, would be permitted to stand. 

1, 2 , and S. 

Points 1, 2 and 3 are submitted. 

4. 

Insofar as the Motion to Dismiss claims a failure to com¬ 
ply with the provisions of Rule 8(e) (1) and Rule 12(f) of 
the Rules of Civil Procedure, it should have been denied be¬ 
cause not made before Answer and for the reason that a 
failure to comply with those Rules affords no grounds for 
dismissal, and insofar as the Motion is based upon Rule 
12(b) 1-6, it should have been overruled because the Motion 
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was not made as required by Rule 12(b) before Answer!was 
filed. I 


The Rule regarding the dismissal of an action for failure 
to state a claim upon which relief can be granted has been 
construed bv various Courts as follows: i 

^ I 

“U. S. Circuit Court of Appeals, Fourth Circuit, Ian. 
6, 1941, 4 Fed. Rules Serv. 12b 34; Tahir Erk v. Gl^enn 
L. Martin Co., Case 1: A motion to dismiss the com¬ 
plaint for insufficiency should be granted, as a general 
rule, only if plaintiff would not be entitled to relief un¬ 
der any state of facts which could be proved in support 
of the claim. i 

U. S. Dist. Ct., W. D. Mich., Jan. 14, 1941, 4 Fed. 
Rules Serv. 8a 22, Case 3: French v. French Paper (fo.; 
To warrant dismissal of a complaint for insufficiencjy it 
should appear that a claim for relief does not e:^ist, 
rather than that a claim has been defectively stated.! A 
complaint should not be dismissed for insufficiency un¬ 
less it appears to a certainty that plaintiff would be en¬ 
titled to no relief under any state of facts which could, be 
proved in support of the claim. 

U. S. Dist. Ct., E. D. Pa., April 2,1941, 4 Fed. Rules 
Serv. 12b. 34, Case 3: Keashey & Mattison Co. v. Ro\th- 
ensies: A complaint should not be dismissed for failure 
to state a claim unless it is clear that plaintiff would not 
be entitled to any relief under any state of facts whjich 
could be proved in support of the claim. Complaint 
should not be dismissed if the defect consists of a failure 
to plead matters which might be furnished on a motion 
for a more definite statement, but the plaintiff shouldlbe 
required to amend the complaint.” | 

The complaint avers a number of official acts, actiofis, 
transactions, misfeasances, departures from and violatiobs 
of the Postal Statutes and Regulations by the defendants !in 
the matter of the citations and the fraud orders that amount 
to an invasion of Constitutional and Statutory Rights, 
which averments, if true, render the fraud orders majie 
upon the citations ultra vires, illegal and void. Some bf 
these the defendants deny and some of them they confess 
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and seek to avoid. Insofar as the motion is a Motion to 
Dismiss, defendants^ denials merely serve to join issue up¬ 
on the averments, and their action in making the record of 
the hearing upon the citations an exhibit with their answer 
does not determine the issue. A motion-to dismiss cannot 
be re-enforced or aided by an accompanying affidavit or 
other evidence. 

6 . 

The citations summoning respondent to appear and be 
heard are farcical and a travesty on Procedure when at no 
stage in the proceedings did respondent have opportunity to 
present, in some manner, his defense to, and be heard, by 
either the official whose duty it was to consider the case and 
make recommendations to be put before the Postmaster 
General, or by the official making the final decision. 

It is no answer to his contention to say, as counsel for 
defendants have said, that the Post Office Department might 
have obtained proof in various other ways than by hearing 
witnesses, and without giving appellant an opportunity to 
be heard before the Post Office Department at all. It is suffi¬ 
cient to say in answer to that contention, that even if the 
Post Office Department had the authority to proceed in that 
manner it did not do so, but moved probably by “a proper 
respect for the opinions of mankind”, it issued and served 
upon respondent citations containing specific charges, and 
notifying him to appear and be heard upon them. Implicit 
in the procedure which the Post Office Department adopted 
are the right and an opportunity to be heard upon the law 
and the evidence in opposition to the particular charges and 
specifications, before and by the official who makes or recom¬ 
mends to another findings of law and fact, in order that the 
official who “decides shall have first heard.” 

In the two opinions in Morgan v. United States, 298 U. S. 
page 48 and 304 U. S. page 1, the Supreme Court charac- 
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terized such procedure and stated the legal consequences 
as follows: ! 

“The ‘hearing’ is the hearing of evidence and argu¬ 
ment. If the one who determines the facts whiph un¬ 
derlie the order has not considered evidence or[ argu¬ 
ment, it is manifest that the hearing has not l>een [given. 
* * * It is no answer to say that the question f^r the 
Court is whether the evidence su})ports the findings and 
the findings support the order. For the weight aseribed 
by the law to the findings—their coiiclusivenessj when 
made within the sphere of the authority conferred— 
rests upon the assumption that the officer who piakes 
the findings has addressed himself to the evideiK^e and 
upon that evidence has conscientiously reached the con¬ 
clusion he deems it to justify. * * * And to give the 
substance of a hearing, w’hich is for the purpose of[ mak¬ 
ing determination upon evidence, the officei- who ijnakes 
the determination must consider and appraise the evi¬ 
dence which justifies them. * * * | 

The right to a hearing embraces not only the right to 
present evidence but also a reasonable opportunity to 
know the claims of the opposing party and to meet 
them. The right to submit argument implies that op¬ 
portunity; otherwise the right may be but a l):irren 
one. * * * But what would not be essential to the ade¬ 
quacy of the hearing if the Secretaiy himself makes the 
findings is not a criterion for a case in which the Secre¬ 
tary accepts and makes as his own the findings A^Vhich 
have been prepared by the active prosecutors fo^ the 
Government, after an ex parte discussion with thedi and 
without according any reasonable opportunity ti) the 
respondent in the proceeding to know the claims thus 
presented and to contest them. That is more tluui an 
irregularity in practice; it is a vital defect/’ | 

These officials having cited the resj)ondent to appeaif and 
present his defense, were without right or authority to jdeny 
to him the fundamental requisites in the procedure to v'hich 
they cited him, viz: the right to pre&ent, in some manner, 
his defense to and be heard by those officials, whose duties 
under the regulations were to consider the case and to dc^cide 
it. And it was a grotesque perversion of the proc^ednle to 
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which he was invited and a vital denial of its fundamental 
requisites when the associates of the solicitor, who were 
prosecuting the case against him, presented their version of 
the law and evidence offered in respondent's defense and 
denied to the respondent the opportunity to present his to 
that official whose duty it was to consider the case. It re¬ 
quires no stretch of the imagination to see ^Messrs. Manherz, 
O’Brien, Murray, etc., wrestling with solicitor Miles, like 
Jacob wrestled with the Angel for the Blessing, to induce 
him to adopt their conclusions, confirm their previously ex¬ 
pressed views, opinions and positions, and save their faces. 

All of the rights which plaintiff claims were denied him 
are implicit in the procedure upon citations, where re¬ 
spondent is cited to appear in person, he represented hij 
counsel, atiswer the charges in ivriting, and produce evidence 
in his defense; and the case is to he heard. 


Point 7 is submitted. 

8 . 

The motion insofar as it is a Motion foi- Summarv Judg- 
ment should have been denied because a Motion for a Sum¬ 
mary Judgment is based upon Pule 50, and undei- Section 
C of Rule .36 such a judgment can be 7-endered only ^‘if the 
pleadings, depositions and admissions on file, together with 
affidavits, if any, show that, except as to the amount of 
damages, there is no genuine issue as to any material fact, 
and that the moving party is entitled to a judgment as a 
matter of law”. That part of the motion invoking a sum¬ 
mary judgment reads: “that the answer of defendants and 
the exhibits made a part thereof and submitted therewith 
show that the fraud orders were lawfully issued aftoi- full, 
fair and impartial hearing, that they wei'e supported by 
valid, substantial evidence and that this Ilonoi-able Court 
is without power to restrain the enforcement thereof”; the 
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motion itself does not allege the existence of the requisite 
conditions or state of the record; and the record shows 
conclusively that there are a number of genuine issucjs both 
as to law and material fact, therefore the moving party is 
not entitled to a judgment as a matter of law. ] 

Rule 56 of Federal Rules of Civil Procedure in its direct¬ 
ly relevant parts reads: ] 

“Rule 56. j 

(b) For Defending Party. A party against wioin a 
claim, counterclaim, or cross-claim is asserted or a 
declaratory judgment is sought, may, at any time; move 
with or without supporting affidavits for a summary 
judgment in his favor as to all or any part thereof. 

(c) Motion a'nd, Proceedings Thereon. The i lotioii 
shall be served at least 10 days before the time |speci¬ 
fied for the hearing. The adverse party prior Ito the 
day of the hearing may serve opposing affidavit^. The 
judgment sought shall be rendered forthwith jif the 
pleadings, depositions, and admissions on file, together 
with the affidavits, if any, show that, except as to the 
amount of damages, there is no genuine issue as to any 
material fact and that the moving party is entitled to a 
judgment as a matter of law.” 

In Shultz V. Manufacturers d Traders Trust Company, U. 

S. D. C., W. D. X. Y. reported, 3 Fed. Rules Serv. Case 11, 
page 551, the principle controlling as to the applicability of 
a Motion for Summary Judgment uiidei- Rule 56 is .‘jtated 
in the Opinion as follows: j 

“Burke, D. J. This is a motion by the defendants 
for summary judgment dismissing the complaints in 
two causes which have been consolidated by order of 
this Court. A brief summary of plaintiffs’ clajim is 
set forth in an opinion allowing plaintiffs the right to 
take depositions for the purpose of opposing th^ mo¬ 
tion for summary judgment. Shultz v. Manufacturers 
and Traders Trust Company, 32 F. Supp. 120 (3 Fed. 
Rules Serv. 56f. 22, Case 1.) The alleged basis of jthese 
actions is a complex and intricate scheme of frauq. The 
complaints name thirty-five defendants. The papers 
originally submitted in support of the motion for i sum¬ 
mary judgment consist of affidavits and documents at- 
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tached thereto which comprise approximately five hun¬ 
dred pages, printed. Plaintiffs pursuant to the Court’s 
order have caused depositions to be taken of numerous 
witnesses and parties to the action. More than four 
thousand typewritten pages of testimony have been 
taken. Approximately five hundred exliibits were mark¬ 
ed for identification. A large number of them have 
been offered as part of the record on this motion. The 
record has been further supplemented by additional af¬ 
fidavits presented by both plaintift's and defendants. 

(56c.4i) (56c.46) In my opinion the procedure for 

summary judgment provided by the Federal Kules of 

Civil Procedure was not intended to function in such a 

complicated case. The transactions which form the 

basis of the complaints and decedent’s knowledge of 

them are entirely too involved to be disposed of in such 

a summarv manner. This is not a case where docu- 
* 

mentary evidence alone is made the liasis of the relief 
asked. The granting of summary judgment is a dras¬ 
tic remedy. It is a wholesome one where applicable to 
the circumstances. It is never warranted except upon 
a clear showing that no genuine issue as to any material 
fact remains for trial. One of the substantial issues of 
fact is whether the decedent jiarticipated in the trans¬ 
actions which form the basis of the complaints with 
knowledge of the facts or with sufficient knowledge of 
facts to put him on inquiry. That must be resolved not 
upon affidavits as to the decedent’s knowledge of the 
facts but upon the facts and circumstances shown to 
exist. The facts and circumstances will be determina¬ 
tive as to decedent’s knowledge of them. It cannot be 
said in this case that there is no dispute as to the facts 
and circumstances in the light of the record on this mo¬ 
tion. The issues for trial are those raised by the plead¬ 
ings without limitation. 

The motion for summary judgment is denied.” 

The principle as summarized in the syllabus is: 

“Summary Judgment held inappropriate in an ac¬ 
tion based on a complex and intricate scheme to de¬ 
fraud in which one of the issues was whether a de¬ 
ceased person participated in the scheme, and concern¬ 
ing which issue lengthy affidavits and documents had 
been submitted and voluminous depositions bad been, 
taken.” 
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This same principle as applied to similar cases, variant 
in their issues of fact, is declared in the following cases: 
Baerner v. United States, 26 Fed. Supp. 769, 
Ottinger v. General Motors Corp., 27 Fed. Supp. 
508, 

Merchants Distilling Corp. American Bei-erage 
Corp., 33 Fed. Supp. 304, 

Baker v. Iloey, 33 Fed. Supp. 799, Supra. 

Hummel v. Wells Petroleum Co., U. S. C. C. A., 7th Cir¬ 
cuit, 111 Fed. 2nd, 883. In that case the syllabus reads: 

“Summary judgment cannot be granted where there 
are genuine issues as to material facts.’’ 

Houghton Mifflin Co. v. Stackpole Sons, U. S. C. C. A., 
2nd Circuit, 31 Fed. Sup. 517. There it was said: 

“Although a prima facie showing of the cxetoion 
of an assignment of a copyright may be sufficidiit on 
an application for a temporary injunction, it is not 
sufficient on a motion for summary judgment.’’ 

and Clair v. Sears Roebuck & Co., 34 F. Supp. 559. 

Appellant submits that reflection will show that tlie in¬ 
terpretation of Rule 56 declared in these authorities is 
right on principle, and that its application here requires 
the motion, insofar as it is one for a summary judgnu^it, to 
be over-ruled. j 

The Act of Congress of June 19, 1934, authorizing the 
Supreme Court “to prescribe, by .general rules, foi’ the 
district Courts of the United States and for the Courts 
of the District of Columbia, the forms of process, >vrits, 
pleadings, and motions, and the practice and procedure in 
civil actions at law,” by its terms shows that it did not 
design to uproot and destroy the fundamentals of judicial 
procedure prevailing in the Courts of the United States 
and basic in law of Anglo-Saxon origin, by taking jiway 
from litigants the right and opportunity to have is^sues 
of fact heard and determined in and by procedure! em¬ 
bedded in State and Federal Constitutions and traditional 
in both State and Federal Courts. 
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The Act provides: 

“Said rules shall neither abridge, enlarge, nor modi¬ 
fy the substantive right of any litigant. • * * The 
Court may at any time unite the general rules pre¬ 
scribed by it for cases in equity with those in actions 
at law so as to secure one form of civil action and 
procedure for both: Provided, However, That in such 
union of rules the right of trial by jury as at common 
law and declared by the seventh amendment to the 
Constitution shall l)e preserved to the parties invio¬ 
late.” 

The rules abolish the distinction in form of procedure 
between actions in equity and actions at law and provide 
one form of procedure for both classes of cases; and a mo¬ 
tion for a summary judgment made in a case involving 
equitable principles has no other, further, or greater ap¬ 
plication, reach, efficacy, or power than such a motion has 
in an action involving common-law principles and the 
right of trial by jury. The right of confrontation of wit¬ 
nesses, their examination and cross-examination, their 
production before and observance by the J udge, opiX)rtuni- 
ty to object to offers of proof, scrutiny of and objection to 
documents, the analysis of records of Departmental Pro¬ 
ceedings, and other securities for the extraction of truth 
and for certitude in judgment, incident solely to formal 
trials of issues of fact in Court, and lacking upon motions 
supported by ex parte proceedings and proof by affidavits 
and records, are “substantive right of a litigant” and are 
not procedural, and the right to them in actions involving 
equitable principles is as deeply embedded in the Constitu¬ 
tion as is the right of trial by jury in common-law cases. 

Congress in its enactment no more had the Constitutional 
Power to authorize the Supreme Court, in exercising the 
rule-making power, to subject a litigant to the determina¬ 
tion of issues of fact such as are presented in this case, 
to the summaTw procedure in a Motion for Summary 
Judgment under Rule 56, than it actually had design to 
do so. If the Rules had been based upon, or expressed, any 
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such design or purpose they would be contrary both to the 
statutory delegation of authority upon which the Court 
acted and the requirements of the Constitution. 

9 and 10. | 

Points 9 and 10 are submitted. j 

i 

11 . 

The gist of the alleged fraudulent scheme consisted in 
sending through the mails certain statements, representa¬ 
tions, and promises regarding Diaplex that were fraudu¬ 
lent in that they were false. The intimated fraud could 
consist solely in the falsity of the alleged statements which 
were not alleged directly to be false but false according 
^‘to the effect” which the prosecutor ascribed to them. 

When the phrase ‘‘to the effect” is considered that means 
that according to the construction the Accuser putis upon 
the denounced statements they assert such properties, 
qualities and effects of Diaplex; that is, that the .^.ccuser 
by construction spells out a meaning for the statnnents 
other and different from their express terms or natural 
import, a meaning that ynust he arrived at through inter- 
predation. \ 

i 

12 . . 1 . 

Point 12 is submitted. j 

I 

13. I 

In the School of Magnetic Healing v. McAnnulty, |l87 U. 
S. page 94, the Supreme Court, in interpreting S^tions 
3929 and 4041 of the Revised Statutes (the sections! under 
which this proceeding is had), held: j 

“The statutes referred to were not intended to cover 
any case which the Postmaster General might i*egard 
as based on false opinions, but only cases of actual 
fraud, in fact, in regard, to which opinions forrned no 
basis.” 

The analogy between the case there and the case Ijiere is 
perfect, though the claim of Appellant here is far moi’e ten- 
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able; and the Court there, in a case involving a system of 
healing by faith, decided the exact question presented here. 

In Leach v. Carlisle, Postmaster, 267 Fed. 61 the Seventh 
Circuit Court of Appeals reiterated the rule as follows: 

“It was not the design of Kev. St. Secs. 8920, 4041 
(Comp. St. Secs. 7411, 7573), as to fraud orders, to 
vest the Postmaster (Jeneral with Authority to de¬ 
termine between contradictory views held in apparent 
good faith on a sul)ject tlie merits or demerits of 
which may fairly be said to be a matter of opinion 
among those who ought to know.” 

An essential issue presented on the citations and contest¬ 
ed at the hearing was as to what were the actual properties, 
qualities, and therapeutic value of “Diaplex” as a treat¬ 
ment for Diabetes. This is a highly scientific question 
that a college of chemists or medical scientists, having 
diverse opinions, might debate for days; and the Post 
Office Department is without jurisdiction or authority, un¬ 
der the principle laid down by the Supreme Court in 
School af Magnetic Healing v. ^IcAnnuity to hear or decide 
such cases, turning upon dilTerenees in scientific opinion. 
The attention of the Court is invited to tlie whole of that 
Opinion. 

In the United States, i. e., a Federal Union of separate 
States, the protection of health, the promotion of the gen¬ 
eral welfare, and the defense of the public against fraud, 
including quack remedies and spurious methods of treating 
disease, rest with the States in the exercise of their police 
powers. Previous to 1906, no effort was ever made by the 
Federal Government to even supplement State action in 
the protection of the health of its people by preventing 
the use of spurious, inefficacious, or harmful food, drugs, 
or methods of healing. The duty to safeguard the health 
and lives of the people and protect them from quack 
remedies rests today primarily with the States; and any 
person who has read the debates over the adoption of the 
Constitution and is familiar with the history of that period 
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and the making of the Federal Constitution, knows | that 
if it had been stated to the Framers of that instrument ivhen 
it was proposed to the Convention that “Congress shall 
have Power to establish Post Offices and Post Holds’’ 
that the time would ever come when that provision would 
authorize a subordinate of the Postmaster Oeneral,! who 

'I 

hhnself is a sort of Glorified Messenger Boy having afe his 
function and duty the carriage and delivery of the mails, 
to spend three days time taking 500 pages of typewritten 
testimony and a large volume of documentary evidence up¬ 
on which to decide a disputable scientific question to 
the value of a therapeutic agency, and thereupon dcjcide 
how and by whom the Healing Art might be practiced, 
such statement would have been received with rididule; 
and had the Framers of the Constitution been niad^ to 
know before adjournment that the Document they jhad 
framed would ever be construed as warranting suchl ac¬ 
tion shivers of fright would have run up and down tjieir 
spines, that would have rattled the windows in the (Con¬ 
vention Hall, and the instrument they had framed ndver 
would have been submitted to the States for ratification. 
While it is true the Congress, in the two recent enactments 
in 1938, by an extreme application of Congressional Pojver 
has assumed to aid the States in their primary dut>i to 
protect the health of the public, by preventing the transihis- 
sion of quack remedies in Interstate Commerce and through 
the mails, it is apparent from the enlargement of the jur¬ 
isdiction of the Federal Trade Commission to extendi to 
cases of false advertisements of Food and Drugs, and fr'pm 
the Federal Foods, Drugs, and Cosmetic Act relating! to 
misbranding of these articles, with the elaborate methods 
provided in those statutes for trying and determining 
issues involving the properties, qualities, and therapeutic 
effects of foods, drugs, and medicine, that it is the Con¬ 
gressional intent to approve the principle laid down in 
School of ^Magnetic Healing v. iVlcAnnulty, viz: the P(()st 
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Ofl&ce Departnient, in issuing Fraud Orders, shall ]ye limit¬ 
ed to transactions involving actual legal fraud and the 
Department shall make no such order turning upon the 
decision of a debatable scientific question. 

14. 

Appellant in liis response to eacli of the citations upon 
which fraud orders ^15,321 and :il5,328 were made, plead 
the trial, verdict and accpiittal of H. W. Pierce as 
judicata’’ to the citations against him as set out in his 
Complaint (Appellant’s Apj). 40-41). 

In 1936, prior to the use of Diaplex by plaintiif, II. W. 
Pierce was indicted and tried in the United States District 
Court for Colorado, upon a charge of having violated “The 
Pure h^ood and Drug Act,’* in selling and distributing 
Diaplex in Interstate Commerce carried on through the 
mails and otherwise, misbranded, in language in substance 
import and meaning the same as that which it is charged 
that appellant used in describing his treatment with Dia¬ 
plex. The verdict of the jury was “not guilty on all 
counts,” and the verdict, and the judgment of the Court 
thereupon, acquitting H. W. Pierce, were in essentials and 
legal etfect a judicial determination that Diaplex, as ad¬ 
vertised, was not misbranded, and that the statements 
concerning it, charged in the citations to be false and 
fraudulent, were in fact, true and lawful. As all of the 
Diaplex used and advertised by appellant, (respondent 
in the citations) was the same commodity used by H. W. 
Pierce and for the transmission of which he was indicted, 
and as appellant was cited as Medical Advisor for H. W. 
Pierce and Diaplex Laboratories, the parties (and privies), 
the charges and the issues were the same in the trial upon 
the indictment and in the proceeding upon the citations, 
and the verdict of not guilty u}>on the indictment was, un¬ 
der the rule laid down in Smidcn v. Morgan, 225 Fed. 266, 
Coffey V. Jj7iited States, 116 U. S. 442, United States v. 
ZnJior, 161 IT. S. page 48, United States ?*. Salen, 244 Fed. 
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296, and in Dennison v, Payne, 293 Fed. 333, res judicata 
and a bar to the proceedings upon the citations. 

In Cojfey v. United States, 116 U. S. 442 which was a pro¬ 
ceeding upon an information in rem for a judgment of 
forfeiture, charging a violation of the Internal Revenue 
Laws, the validity and efficacy of a plea of res judicata^ was 
upheld in a case turning upon the principle and sii|iilar 
in its facts to those involved in the case here. In that case 
the claimant set up, by answer, a prior judgment of ac¬ 
quittal on a criminal information against him by the Upited 
States, founded on the same sections of the Revised 
Statutes sued on, and alleged that such criminal informa¬ 
tion contained charges of all of the violations of law alleged 
in the information in the civil action. It was held by the 
Supreme Court on a Writ of Error that: 

“Although one section counted on in tlie information 
declared, as a consequence of the eoimnission of the 
prohibited act that certain specified property should 
be forfeited, and another section that an offender 
should be fined and imprisoned, yet, as the issue rais¬ 
ed as to the existence of the act or fact had l)eeii 1;ried 
in the criminal proceeding against claimant, instituted 
by the United States, and a judgment of acquittal 
rendered in his favor, that judgment was conclusi\’e in 
his favor in this suit.” 

In United States v. Zukor, 161 U. S. page 482, the prin¬ 
ciple announced previously in the Coffey case was reaflirm- 
ed and tlie rule applicable here as to the effect of the plea 
of res judicata was stated in the following language: 

“Of course, if the government had elected to prose¬ 
cute the present defendants, criminally, for the offense 
defined in the 9th section of the Act of 1890, a verdict 
and judgment of acquittal could have been pleiided 
in bar of an action to recover the value of the mer¬ 
chandise. ’ ’ 

In United States v. La Franca, 282 U. S. 569, respomient 
was sued in a United States District Court for non-i 3 av- 
ment of taxes and penalties. The petition alleged tha^ he 
had sold intoxicating liquors at various times in his 

I 
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restaurant and by reason thereof had become a retail liquor 
dealer, and had incurred liabilities as such for the taxes 
and penalties sued for. 

Prior to the commencement of the action respondent had 
been convicted and fined upon an information filed by the 
United States under the National Prohibition Act, charg¬ 
ing him witli tlie same unlawful sales of intoxicating 
liquors set forth in the petition as tlie basis for the im¬ 
position of the taxes and penalties sought to be recovered. 
Pleas of former jeopardy and of res pulicuta were over¬ 
ruled by the District Court, a jury was waived, and judg¬ 
ment for the United States entered for the full amount 
sued for. 

The Supreme Court in holding that the plea of res 
judicata was valid and the previous conviction in the crimi¬ 
nal case a bar to tlie civil action for the recoverv of the 

mt 

penalties said: 

“Respondent already had boon convicted and 
])unished in a criminal prosecution for the identical 
transactions set forth as a basis for recovery in the 
present action. He could not again, of course, have 
been prosecuted criminally for the same acts. Does 
the fact that the second case is a civil action, under 
the circumstances here disclosed, alter the rule?’’ 

The Court answered its own question in the negative and 
said: 

“To hold otherwise would be to sacrifice a great prin¬ 
ciple to the mere form of procedure.” 

In United States v. Salon, 244 Fed. 296, the issue and 
the ruling of the Court is stated in the syllabus as follows: 

“JimcMENT no. 648—Conclusiveness —Bos Judicata. 

Defendant was indicted for defrauding the United 
States of customs duties, the indictment charging that 
defendant knowingly understated the value of imports, 
and suppressed information. On the merits, the in¬ 
dictment was dismissed. Held, that such judgment of 
dismissal was conclusive against the right of the 
United States to recov’er, in a eiv’il action based on 
the same statute, the amount of the loss in duty which 
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was claimed resulted from defendant’s fraud, even 
though the form of action and rights sought to be 
enforced were ditferent.” 

In Dc/tmisan v. Payne, 293 Fed, 333, the Circuit (iJourt 
of Appeals, 2nd Circuit, as stated in the syllabus, held: 

“The rule which forbids the reopening of a matter 
judicially determined by competent authority applies 
as well to the judicial and judicial acts of i)ublic 
officers and boards as to judgments of courts having 
general judicial power. ” | 

Freeman on Judgments, Section 407, treating of General 
Principles and Rules as to Persons Bound by Judginent 
reads: j 

“It is a general rule that an adjudication takes effect 
only between those who are parties or privies t6 the 
judgment and that it gives no right to or against 
third parties. While this rule in the main is concek'ned 
with civil actions, it is not limited to that class of ciases 
but is applied to criminal cases as well.” j 

Freeman on Judgments, Section 672 reads: ! 

“Not withstanding the contrary dicta noticed ^n a 
preceding section, the principle is recognized and sup¬ 
ported in most of the American cases, that a decision 
upon any material point is conclusive, though the f5ub- 
ject matter of the two suits is different. * * * The 
effect of a judgment upon a subsequent action involv¬ 
ing the same issues, but a different though similar sub¬ 
ject matter, has been very fully considered in the!Su¬ 
preme Court of the United States. The conclui^ion 
there reached is, that when any issue is, in fact, [liti¬ 
gated and determined, such determination is conclusive 
upon the parties and their privies in any subseqiient 
action in which the same issue is drawn in question, 
though the subject matter of the action is different.” 

The leading case is Cromwell v. Cownty of Sac, 94 U. S. 
351. The principle announced is stated in the syllabuS as 
follows: 

“The difference between the effect of a judgnjent 
as a bar or estoppel against the prosecution of a 
second action upon the same claim or demand, andl its 
effect as an estoppel in another action between 'the 
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same parties upon a different claim or cause of action, 
stated. In the former case, the judgment, if rendered 
upon the merits, constitutes an absolute bar to a subse¬ 
quent action. It is a finality as to the claim or demand 
in controversy, concluding parties and those in privity 
with them, not only as to every matter which was 
offered and received to sustain or defeat the claim or 
demand, but as to any other admissible matter which 
might have been offered for that purpose. But where 
the second action between the same parties, is upon a 
different claim or demand, the judgment in the prior 
action operates as an estoppel only as to those mat¬ 
ters in issue or points controverted, upon the determi¬ 
nation of which the finding or verdict was rendered.’^ 

The relation existing between Appellant, (respondent 
in the citations) and H. W. Pierce, (defendant in the pro¬ 
secution in the United States District Court for Colorado), 
is that of Privity. Freeman on Judgments, section 438 
entitled Privies in GeneraV’ reads: 

“Where one claims in privity with another, whether 
]>y blood, estate, or law, he is in tlie same situation with 
such person as to any judgment for or against him; 
for judgments bind privies as well as parties. The 
rule is well settled and elementary that a judgment is 
as conclusive on privies as on tlie parties themselves. 
The term privity denotes mutual or successive rela¬ 
tionship to the same rights or property.’^ 

Section 439 reads: 

“A vendee or grantee is in privity with his vendor 
or grantor.”. 

In Wors V. Turlton, Mo. App., 95 S. W. 2nd 1199, 1207, 
the general principle as to the relation of “Privity” is 
stated in the opinion as follows: 

“Judgment is conclusive and binding, not only upon 
parties to action or proceeding in which it was ren¬ 
dered, but also upon persons who are in privity 
with them in respect to subject-matter of litigation. 
“Privies” in the strict sense are those persons who 
have mutual or successive relationship to the same 
right of property or subject-matter as is possessed by 
the parties to the litigation themselves.” 


Applying those general principles here it become^ ap¬ 
parent, when the parties, the issues, and the evidenjje in 
the prosecution of H. W. Pierce in the United States! Dis¬ 
trict Court are compared with the parties the issuesj and 
evidence in the proceedings upon the citations, thai the 
judgment of acquittal in that Court is res judicata iik the 
proceedings upon the citations and a bar to them. The 
Post Office Department, complainant in the citations, and 
tlie United States, complainant in the prosecution, are, 
in substance and legal identity, one and the same. The 
gist of the charge in the prosecution was sending Duplex 
tlirongh the mails falsely and fraudulently misbranded in 
language in substance, import and meaning, the samfe as 
the language concerning it which appellant is charg(id in 
the citations with having sent through the mails. The gist 
of the offense charged in the citations is identical with that 
charged in the prosecution in the District Court. Th(j re¬ 
lation of “privity” existed between appellant, the respond¬ 
ent in the citations and H. W. Pierce, defendant in the 
prosecution. 

Tt is alleged in the complaint that all of the Diaplexjthat 
was used, advertised, and sent through the mails by appel¬ 
lant was the identical commoditv used hv H. W. Pierce,I and 
it is shown in the transcript that Diaplex is a trade 
and that appellant acquired the right to use it and ob tain¬ 
ed the Diaplex used from H. W. Pierce, after his (Pierce’s) 
acquittal upon the prosecution, and used it in connec^tion 
with H. W. Pierce. 

The citations upon which the fraud orders were ipade 
against appellant are dated October 19, 1940. One of ^hem 
is captioned “Diaplex Laboratorie.s, Diaplex, H. | W. 
Pierce, General Sales Manager, H. W. Pierce, and| Dr. 
Frederick Dugdale, M. D., Chief Medical Advlsor, |Den- 
ver, Colorado”, the other is captioned “Diaplex, Frede¬ 
rick Dugdai.e, M. D., and Frederick Dugdale, M. Di, L. 
L. B., N. D., Portland, Maine”: and both are addressed to 
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“Gentlemen”. The fraud orders are dated March 27th 
and 29th respectively, and one runs against “Diaplex 
Laboratories; Diaplex; H. W. Pierce, General Sales 
Manager; H. W. Pierce, Dr. Frederick Dugdale, M. D. 
Chief Medical Advisor; and their officers and agents as 
such;” and the other runs against “Diaplex; Frederick 
Dugdale, ]\r. D.; Frederick Dugdale, M. D., L. L. B., N. D. ; 
and their officers and agents as such.” This is in sub¬ 
stance and effect a declaration by the Post Office Depart¬ 
ment that appellant stands in privity to H. W. Pierce and 
therefore that there is an identity of parties defendant in 
the criminal prosecution and the citations. 

In B. F. Good rich Co. et al. v. American Lakes Paper 
Co., 2.3 Fed. Supp. 682, ])ractically the same relation as that 
shown to exist between Frederick Dugdale and H. W. 
Pierce was held by the United States Circuit Court of Ap¬ 
peals to be one of “Prevuty”. 

In previous litigation l)et\veen the holder of Patent A 
and the holder of Patent B, Patent B was held to be an 
infringement of Patent A and in consequence thereof in¬ 
valid. The Goodrich Company having acquired from the 
holder of Patent A the right to use it in the manufacture 
of commodities brought an action against the American 
Lakes Paper Company, wdio having filed additional claims 
as to Patent B was threatening the customers of Goodrich 
Company with suits for damages, charging infringement 
of Patent B. The plaintiff manufacturer, B. F. Goodrich 
Company, who was producing the article under the success¬ 
ful patent was held to stand in privity with the former 
owner, and authorized to maintain a suit to enjoin the 
holder of the patent, declared invalid in the previous case, 
from bringing infringement suits against customers of the 
Goodrich Company using the article produced under the 
patent held valid in the original litigations. The analog^’ 
between the relation of the Goodrich Company to the hold¬ 
er of the successful patent which the Court held to be that 
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of privity, and the relation between the plaintiff a]|id H. 
W. Pierce in the transaction under consideration i^n the 
case before the Court is complete. | 

One count in the information upon which H. W. !^ierce 
was tried was based upon Section 2 of the original iFood 
and Drug Act. j 

In order to convict of the offense charged in that Icount 
of the information it was necessary to prove only that 
Diaplex did not have in fact the properties, qualitiesL and 
nature it was represented in the labeling to have. |If it 
did not have them it was misbranded and a belief ofi the 
])art of H. W. Pierce that it did have them was no defjense. 
Under the ruling in United States v. 13 Crates of Ffozen 
Fflf/s, 215 Fed. 584 and United States v. Spruffue, 2081 Fed. 
419, “the knowdedge or intent of the shipper or consijgnee 
is not an element of the offense of shipping adulterat(id or 
misbranded articles of food in Interstate Commerce ujnder 
this section;” and “the mere sending of deleterious or 
harmful substances by a shipper even though he jmay 
have notliing to do with the article sent and have no knjowl- 
edge of such condition makes him liable to the penality.” 
Therefore, the verdict of not guilty on all counts w^s a 
finding that Diaplex possessed the properties, qualitties, 
and nature it was alleged in the labeling to possess jand 
was not misbranded in that it did. That issue was a basic 
issue presented in the proceedings upon the citations, and 
the charge made in the citations against appellant fails, 
without the establishment by the Post Office Departnjient 
that Diaplex does not possess the properties, qualities, ^nd 
therapeutic effects he asserted it to have. The findin^j^ to 
the contrary in the prosecution closed that issue, and [the 
Post Office Department was barred and estopped by jthe 
verdict of acquittal from making that charge or establish¬ 
ing it even if there was a difference l>etween the criminal 
prosecution and the citations, in the sub.iect matter and in 
the form of proceedings. As there had been a conclusive 
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decision, in the criminal prosecution, upon this crucial 
issue in the citations, the Post Office Department by the 
rule laid down by the Supreme Court in Cromivell v. Coun¬ 
ty of Sac was as fully and conclusively barred and estopped 
by that verdict and judgment as if there had been a de¬ 
termination adverse to the Government’s contention upon 
ev'erv issue involved in the citations. 

No finding whatever as to tlie plea of res judicata and 
estoppel was made by the Post Office Department. The 
plea was not even mentioned in the findings, and as it was 
made in the response to the citations it should, in the 
absence of any findings on it, be taken as established. 

15 . 


The Postal Laws and Regulations, Edition 1940, Section 
9-7(a) and 7(b), page 5, read: 

“The solicitor is charged with the consideration of 
cases relating to lotteries and the misuse of the mails 
in the furtherance of scliemes to defraud the public." 

That language read in the light of its context leaves little 
room for doubt that the duty of the solicitor in hearings up¬ 
on mail fraud citations is to consider the evidence pro¬ 
duced and decide whether it is .such that the case should 
be submitted to the Postmaster Genei'al for findings and 
determinations bv that official. Certainlv the most he can 

ft • 

do is to recommend; he has no authority to make findings 
or determinations even after “consideration". This will 


appear certain from an examination of the language of the 
regulations setting forth the duties of the solicitor. “The 
solicitor is charged" with the performance of certain of¬ 
ficial acts, and his duties and functions with regard to each 
of those acts is set forth. In the performance of some of 
them he is charged with “giving opinions", in others with 
“preparation and subinkssion", in others with “advising". 


in others with “determining", in others with 


“examining". 


in others with “construing"; but with regard to mail fraud 







51 


citations he is charged with the “consideration”. |(Soe 
Postal Laws and Regulations, Edition 1940—page 5.) I 

By contrasting his obligation of “determining” ii) the 
performance of certain of his duties with “consideration” 
in cases regarding fraudulent use of tlie mails andj the 
juxtaposition of the two terms in the regulations, it appears 
conclusively that he has no power whatever to make tinqings 
or determinations for signature by the Postmaster Genjeral. 
The word “consideration” is defined as “contiiiuousiand 
careful thought, examination, contemplation, deliberatihn”, 
and when that mental process is considered it would sjeem 
beyond controversy that the solicitor does not perfornj his 
express duties unless respondent can, in some manner,j put 
his contention before the solicitor. The complaint avers jthat 
although the solicitor was available foi* this dutv he failed 
to perform it, and without having heai'd res])ondent or i end 
the evidence accepted the findings and conclusions of his 
subordinates. The answer of appellees (Appellant’s App., 
par. (h), page 49) is such a perfect specimen of artful 
dodging that it is impossible to determine whether the afer- 
ment is admitted or denied. j 

16 . ! 

The hearings upon the citations were closed January 6, 
1941, and no findings or recommendations were made by the 
solicitor’s office until March 24th and 2r)th, 1941, a period of 
almost three months. It is charged in the complaint tjiat 
there was ample opportunity foi- the Postmaster General, 
in person, to consider these reports in the interim between 
the dates, but they were designedly withheld until the Polst- 
master General and the First Assistant Postmaster G(^n- 
eral should be absent. This raises an issue as to the {]u- 
thority of S. W. Purdum, acting as Second Assistant Post¬ 
master General, to make the Fraud Orders complained |)f, 
and its determination requires the taking of pi'oof that \v\as 
not before the Court upon the Motion for Summary Juc(g- 
ment. ! 
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The authority of S. W. Purduni to act in the matter of 
the citations is further challenged upon the ground that 
the Executive Order in the Post Office Department dated 
January 6, 1893 relating to who shall act in the absence of 
the Postmaster General was not authorized by the Act of 
Congress, 5 U. S. C. 6, U. IS. Stat. Vol. 15, p. 168. That Act 
does not confer upon the President the authority and power 
to designate by a permanent and general order who shall in 
the future act in all cases in lieu of the Postmaster General 
in a temporary absence of that official; but the authority 
conferred by that Act of Congress only empowers the Presi¬ 
dent, by a special order, to designate and authorize some 
official to act in the absence of the Postmaster General when 
and as each temporary absence of that official shall occur. 
S. W. Purdum was without authority to act in the instance 
cases as no such special order appointing him was made. 
This construction is a more reasonable one and provides for 
the exigencies of each vacancy as it may occur. 

However, it certainly never was the intention of Congress, 
nor the design of the President in the executive order pro¬ 
viding who shall act in the al)senco of the Postmaster Gen¬ 
eral, that the solicitor’s office might withhold a report on a 
fraud order citation until the Postmaster General and the 
First Assistant should go out to lunch, or to the ball game, 
or to a barber ship, or be temporarily absent for some othcT* 
purpose, and Oxf. of the Boys, through long association 
agreeable to and complacenient with the solicitor’s stalT 
and properly innoculated through long service with Bureau¬ 
cratic Virus, should sit in the Big (’hair, and then put the 
report and recommendation on a fraud order citation before 
such temporary head for action (adoption). 

17 and 18. 

Appellant complains further that he was denied not only 
the opportunity to appear before the solicitor and be heard 
upon exceptions to any recommendations or findings pro- 
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posed by him, but that he likewise was denied the oppoijtun- 
ity and right to appear before either the Postmaster ([}en- 
eral, or his substitute, who should make the final determina¬ 
tion, and present his defense to him on exceptions to the 
recommendations by the solicitor’s olnce. An opportunity to 
do this is the very essence of tlie procedure by citation^ for 
of wliat value to respondent is the right to appear and pi-e- 
sent his defense unless he can put it, in some manner,! be¬ 
fore, and be heard by the official whose function and cjuty 
it is to form an independent and enlightened judgment u\})oii 
evidence, and make the final determination? In a judicial 
tribunal where there is a reference by tlie C’oui-t to a ^|fas- 
ter, either party has the lught to be heard l)y tlie Couj-t ubon 
exceptions to the Report of the Master; a similar rijght 
is implicit in the procedure upon a mail fraud citation iiijthe 
Post Office Department where the solicitor cannot make fijnd- 
ings as a Master does but is limited to hearing and ejon- 

I 

sidering. Otherwise, the Statute and the Postal Regilda- 
tions requiring that the decision l>e made by the Postmaster 
General are empty and treacherous formulas, and in sjub- 
stance, the thing done upon such a citation is a delegation 
by the Postmaster General to his subordinates of Statutory 
Authority which is vested solely in him and a formal adap¬ 
tion by him of their conclusions and judgment. | 

In Pike, et al. v. Walker, Postmaster General, ef al., |21 
Fed. (2d) 37, 73 D. 0. App. 289, this Court denied both t;he 
statutory authority and the constitutional power of j;ho 
Postmaster General to do this, and after (luoting with ap¬ 
proval the language of Justice Brandeis in Milwaukee Piib- 
lishing Co. v. Burleson, wrote, that the authority of |he 
Postmaster General “is governed by the Acts of Congr<pss 
which confer it, and by the law of the land”. j 

19. I 

There was not a scintilla of evidence to support the fiijid- 

ings and orders made upon the citations. | 


1 
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To warrant the fraud orders it was necessary for the 
prosecution to establish two claims as facts by evidence 
that satisfied the Postmaster General. (1) That Diaplex 
as a treatment for diabetes was without the therapeutic 
value it was asserted to have, and (2) that appellant did 
not have an honest belief that it did possess the therapeutic 
value he asserted of it. A failure to establish either of 
these claims as facts was fatal to the case of the Post Office 
Department. 

It is impossible within the space allowed for Drief to j;o 
into a detailed discussion of the testimony taken at the 
hearings and undertake a complete appraisal of its pro¬ 
bative qualities, but a reading of the ti-anscript of the 
hearing will disclose that all of the evidence on behalf of 
the prosecution as to the absence of therai)eutic value in 
Diaplex as a treatment for diabetes is the unsupported 
opinion evidence of Dr. Protas, (Appellant’s Tr. 90-141). 
This witness was a highly prejudiced witness who had never 
had any actual experience in the use of Dia])lex as a treat¬ 
ment for diabetes, and whose bias and tricky unfairness is 
shown in his testimony concerning his prescription of Dia- 
l>lex to three anonymous witnesses who wei-e not produced 
at the trial and as to whom the Doctoi- had no knowledge 
whether they had ever taken a spoonful of the Herb. 

However, if the proof at the hearing should have shown 
conclusively the worthlessness of Diaplex as a treatment for 
diabetes, and that the statements sent through the mails 
concerning its properties, qualities, and value were untrue, 
still no case warranting Fraud Orders would have been 
made until it was shown that appellant did not in good faith 
believe in the truth of his representations concerning it. 
The fraud alleged can be predicated only upon absence of 
good faith. 

In Durland v. United States, IGl U. S. 30G the Court an¬ 
nounced the controlling principle in proceedings of this 
character as follows: 






“The significant fact is tlie intent and purpose. The 
question presented by this indictment to the jury was 
not, as counsel insists, whether the business scheme 
suggested in this bond was practical or not. the 
testimony had shown that this Prov’ident Oomi::|any, 
and the defendant, as its president had entered in .t?ood 
faith upon that business, believing that out ofj the 
moneys received they could by investment or otherlwise 
make enough to justify the promised returns, no jeon- 
viction could be sustained, no matter how visionary 
might seem the scheme.” 

The transcript of the hearing will disclose that appellant] did 
believe and had ample grounds for belief in the truth ot| his 
statements concerning the Herb. (Appellant \s Tr. I.j7-2l98.) 

30 and 31. | 

No finding of a scheme to defraud was made as the Jiur- 
ported findings contain no finding of many essential jele- 
ments in fraud. The purported findings are a Brutum ^''ul- 


men and not a finding of fraud sufficient to support frbud 
orders. j 

To assert, as the purported findings do, mere conclusions 
and omit findings as to the many elements and facts es:^en- 
tial in legal fraud is not a finding of fraud adequate to slup- 
port the fraud orders tliat were made. By contrasting Ithe 
sum of the findings that were made with what would lujive 
been sufficient and proper ones upon which to base |the 
fraud orders that were made, the insufficiency and invalidi¬ 
ty of the findings that were made will be shown. The pur¬ 
ported findings after setting forth the representations t^at 
respondent is charged with having sent tlirough the majils 
states the sum of such findings as follows in the first parjal- 
lel column below; and proper and requisite finding would 
have been as follows in the second parallel column: | 

“that the representa- “I find that the foregoing r^p- 
tions of the respondent resentations as to the properties, 
to that effect are false qualities and therapeutic effects 
and fraudulent. The of Diaplex are not true, and that 
evidence before me the respondent did not believe 


tlieiii to be true; therefore the 
representations of respondent as 
to them are false and fraudulent. 
The evidence before me sliows 
and I so find, that this is a scheme 
for obtaininj:^ money through the 
mails by means of false and 
fraudulent pretenses, represen¬ 
tations and promises, in that re¬ 
spondent did not in good faith be¬ 
lieve in the truth of such pretens¬ 
es, representations and promises 
and thev arc in fact false and un- 
true, and when sent through the 
mails are reasonablv calculated 
to defraud ])crsons to whom they 
should come bv inducing them to 
part with money or otlier thing 
of value in expectation of benefits 
from treatment with Diaplex 
which respondent knew it was in¬ 
capable of rendering.” 

AVliile the suggested finding might have been expressed in 
different phraseology', to totally omit a finding as to an ab¬ 
sence of good faith and an honest belief by the respondent 
in the representations sent through the mails, as was done 
in the findings under consideration, would render them in¬ 
sufficient no matter what the ])hraseolo.gy'. 

It is a legal aydiorism that “fraud lurks in generalities.” 
If that rule is applied here it would seem that the “fraud” 
in this case is in the way the Post Office Department con¬ 
ducted the hearing and made its findings. 

The rule as to the insufficiency of the general term 
Fraud, without specification of the acts constituting the 
fraud appears in the following statements from opinions 
of the Supreme Court in Fogff i\ Blair, 139 IT. S. 118, Per¬ 
kins, Campbell Co. v. United States, 2fi4 V. S. 218, Cairo 
Railroad Co. v. United States, 267 U. S. 3;’52, and Chamher- 
lain Ma-rhme Works v. United States, 270 U. R. 347: 


shows, and I so find, 
that this is a scheme 
for obtaining money 
through the mails by 
means of false, and 
fraudulent pretenses, 
representations and 
promises.” 





‘ ‘ Charges of fraud are easily made. ’ ’ ! 

“The amended bill abounds in general charges of fraud 
against the defendant. ” i 

“A complainant, seeking the aid of a Court of cjhan- 
cery under such circumstances must state in his bill dis¬ 
tinctly the particular act of fraud, misrepresentation, 
or concealment, * * * must specify how, when arid in 
what manner it was perpetrated.” 

“As he impugned the good faith of the transaction be¬ 
tween tlie Company and the Conti-actor, it was incjum- 
bent upon him to state the essential, ultimate facts i|pon 
which his cause of action rested, and not content ^lim- 
self with charging generally that what was done !was 
‘colorable’, ‘a fraud’, ‘a breach of trust’, and ‘a 
scheme’, etc. * * * These are allegations of legal Con¬ 
clusions merely, which a demurrer do not admit.” | 
“The general allegations of ‘Fraud’ and ‘Coercion’ 
were mere conclusions of the pleader; and were notlad- 
mitted by the demurrer. * * * To show a cause of ac¬ 
tion it was necessary that the petition state distinctly 
the particular acts of fraud and coercion relied on, 
specifying by whom and in what manner they were fier- 
petrated, with such definiteness and reasonable cert4in- 
ty that the Court might see that, if proved, they woiild 
warrant the setting aside of the settlement.” I 

I 

It would seem that if the absence of specifications invol\[ed 
in the use of the naked term Fraud renders that term In¬ 
sufficient, for indefiniteness in findings, decrees, and ordji’s 
in cases in Court where the rights of litigants are securc^ly 
guarded by Court Procedure, much greater is the insufficien¬ 
cy and danger in Administrative Officers making findings in 
that general term in Administrative Procedure. 

The general rule as to the degree of definiteness and coijn- 
pleteness necessary in findings to establish fraud and sup¬ 
port a judgment thereon is stated in Volume 27 Corp?|r.<r 
Juris, section 226 Title “Fraud” as follows: j 

“Verdict akd Findings. A si)ecial verdict or special 
findings in an action for fraud must, in order to sup¬ 
port a recovery, show, when taken in connection wipi 
the pleadings, the existence of all the essential elements 
of fraud; and a failure to find as to one of such eU- 
ments invalidates the findings as to the others if the 
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issues upon which findings are made are dependent 
upon the remaining issue. ’ ’ 

In Continental Nat. Bank of Meynphis v. First Nat. Bank 
of Nashville, 68 S. W. 497, 108 Tenn. 374, the necessity of 
making a finding as to every essential element constituting 
the particular fraud charged was announced by the Su¬ 
preme Court of Tennessee. The ruling is stated in the sylla¬ 
bus as follows: 

“Wliere, in an action for damages for falsely rep¬ 
resenting the credit of a third person to be good, there¬ 
by inducing a loan to the latter for defendant’s use 
and benefit, issues are submitted whether defendant 
made representations as to the credit of the borrower, 
whether the loan was made in reliance thereon, whether 
they were false, whether defendant knew tliat they were 
false, whether it was interested in the loan, and whether 
it received the proceeds, * * * tlie latter issues ))eing 
dependent on tlie first issue, * * tlie failure to find as 
to the first inv«alidates the findings as to tlie other 
issues.” 

In Schaner v. Bodrnheimcr, 137 N. W. 785, 150 Wis. 550, 
the Supreme Court of Wisconsin, in an action alleging fraud 
in the sale of a horse under a warranty, held that the failure 
of the jury, to which several issues of fact as to the various 
elements of the fraud alleged was submitted, to make a find¬ 
ing on one of the essential elements invalidated the verdict 
as a finding of fraud, and that the trial Court was not 
authorized to make findings on the material issue upon 
which none was made in the special verdict, and render 
judgment. The rule is stated in the syllabus as follows: 

“The Court mav not make finding on material issues 
not covered by the special verdict.” 

In Florida v. United States, 282 U. S. 195, an action at¬ 
tacking as invalid an order of the Interstate Commerce 
Commission for lack of necessary specific, basic findings, 
the Court held, as stated in the syllabus: 

“A general statement that the intrastate rates re¬ 
sulted ‘in unjust discrimination against interstate 
connnerce’, wdll not suffice. * * * A finding that the ex¬ 
isting intrastate rates on the particular traffic were 


not remunerative or reasonably compensatory, do|es 
not justify the order. * * "* In the absence of ba^ic 
findings essential to support the Commission’s ordelr, 
the Court is not called upon to examine the evidence 
in order to resolve opposing contentions as to what 
it shows or to spell out and state such conclusions of 
fact as it may permit.” 

And in United States v, B. d 0. Railroad Co., 293 U. p. 
454, which was an action attacking an order of the Intek*- 
state Commerce Commission for lack of necessary finding's, 
the conclusion of the Court is stated in the opinion 4s 
follows: ! 

“The primary question of fact presented for de¬ 
termination was, as the report- of the Commission 
states, ‘whether the use of locomotives equipped with 
hand reverse gear, as compared with power reverse 
gear, causes unnecessary peril to life or limb.’ The 
report discusses, at some length, the alleged advantagejs 
and disadvantages of the two classes of reverse gear 
and the expense which the proposed change would 
entail; and concludes with ‘findings’ that, to a certaib 
extent, the change should l)e made. But whether thb 
use of any or all types of steam locomotives ‘equipped 
with hand reverse gear as compared with power re¬ 
verse gear causes unnecessary jjcril to life and limb,’ is 
left entirely to inference. This complete absence of 
‘the basic or essential findings required to sup}X)rt th<* 
(Commission’s order’ renders it void. Florida r. 
United States, 282 U. S. 194, 215.—But section 14(1' 
does not remove the necessity of making, where orf 
ders are subject to judicial review, quasi-jurisdictiona) 
findings essential to their constitutional or statutor^f 
validitv.” 1 


The general rule to be deduced from all the cases dealj 
ing with the requisites of hearings and findings of fact by 
Administrative Boards and Officials, under different Stat¬ 
utes, in contests with the Government in which the citizen 
is charged with a course of conduct in violation of the law, 
is that, as a requisite of validity, any finding of such aJ 
course of dealing must include a specific finding of thej 
basic facts and elements necessary to constitute the par-] 
ticular violation charged. | 
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Such requirement as to specificity and definiteness in 
basic findings is implicit in the procedure of the Post Office 
Department by citations, as it is in procedure by other 
Administrative Agencies under other Statutes, when such 
a finding is necessary to the establishment of a Jurisdic¬ 
tional Fact, i. e., the authority and jurisdiction of the Post 
Office Department in the matter. Beciiuse to require less 
in any procedure where the Administrative Board or Of¬ 
ficial acts as informer, prosecutor, judge and executioner 
would leave the citizen remediless against the errors, 
whims, caprice, ignorance or malice of such Board or Of¬ 
ficials, by making impossible the discovery of any derelic¬ 
tion of official duty, on the part of such Board or Officials 
by the Courts in proceedings attacking them. 

In this case the jurisdiction of the Post Office Depart¬ 
ment to make a fraud order is challenged upon the ground 
that there is no showing of a lack of good faith and an 
honest belief as to the truth of appellant’s representations 
and consequently no showing of fraud. To omit a specific 
finding on that prime element in the offense charged, viz: 
Fraud, brings into operation the same principle that con¬ 
demned the findings that were made in the foregoing cases. 

From the above authorities it would seem clear that the 
findings that were made do not furnish any support for 
the Fraud Orders that were made. 

22 and 23. 

Neither the findings nor the fraud orders were made 
either by the Postmaster General or by S. W. Purdum, as¬ 
suming to act as Postmaster General, nor were such find¬ 
ings and orders the acts and deeds of either the Post¬ 
master General or S. 'VV. Purdum, but they were the acts 
and deeds of some of the subordinate officials in the Office 
of the Solicitor for the Post Office Department. They were 
made and drafted in the Office of the Solicitor, placed be¬ 
fore the Solicitor, who signed the findings of fact and rec¬ 
ommendations and adopted them as his own without read- 
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ing tlie evidence or liearing argument upon the law and |the 
evidence, or having knowledge of the law and evidence 
involved; wore then placed before S. W. Purdum, assumjing 
to act as Postmaster General, who adopted the Fraud jOr- 
ders as his own and signed his name to them without 
reading the records or taking cognizance of the law or ^lie 
evidence involved in the records made on the citations, j 

The statement in the fraud orders that it had been mide 
to appear to the Postmaster General upon evidence satis¬ 
factory to him that appellant was guilty of the fraudulent 
scheme charged was false in that no evidence satisfactory 
or otherwise w’as considered by 8. W. Purdum, acting !as 
Postmaster General, but the fraud orders made in the Of- 
lice of the Solicitor were adopted, (mentally swallowed), 
and signed by S. W. Purdum without consideration of t|he 
evidence or the law involved, and without knowledge of tjlie 
defense made at the hearings. j 

Proof of the foregoing charges of appellant is to he 
found in the record before the Court, though a more per¬ 
fect demonstration of the proof can be obtained upon orkl 
testimony which appellant desires to produce at the hear¬ 
ing of an application for a Temporary Injunction. The 
evidence now in the record is found in the Memorandujn 
dated March 25, 1941, embodying findings of fact and 
recommending fraud orders, signed Vincent M. Mileib, 
Solicitor, (Appellant's App. 77), and in the Answer of de¬ 
fendants. 

The document denominated “Memorandum for the Post- 
master General embodying a finding of fact and reconj- 
mending the issuance of a fraud order,” to which th^ 
name of Vincent M. Miles, Solicitor is signed, reads'}: 
“from a very careful consideration of the entire record iiji 
this case I find * * and further * * * “the evidence bef 
fore me shows and I so find * * From this it appear^ 
that the Solicitor, w’hose function under the Regulations is 
to give “consideration,” actually usurped the function of 
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the head of the Department, whose duty under the Stat¬ 
utes is to analyze the evidence and make findings, and 
made findings, and, as appellant charges and seeks an op¬ 
portunity to prove, without the Solicitor having read the 
transcript of the hearings or having heard counsel for re¬ 
spondent upon the law' and the evidence advanced in his 
defense. 

Paragraph (h), page 50 of appellees aiiswei* reads (Ap¬ 
pellant’s App. h-50): 

“Defendants admit that following hearings conduct¬ 
ed bv Thomas J. Murrav, Defendant Vincent M. Miles 
signed findings of fact and recommendations for the 
issuance of fraud orders against plaintiff.” 

Paragraph (k), page 50 of appellee's answ’er reads (ap¬ 
pellant’s App. k-50) : 

“Defendants admit that findings of fact in the case 
of plaintiff w’ere prepared, <lrafted and made in the 
Office of the Solicitor of the Post Office Department 
and thereafter submitted to S. W. Purdum, Acting 
Postmaster General. Defendants admit that the fraud 
orders issued against plaintiff' w'ere also prepared 
and drafted in the Office of the Solicitor of the Post 
Office Department and submitted to S. W. Purdum, 
Acting Postmaster General. 

Defendants deny all of the remaining allegations 
contained in paragrapli ‘k’ of tlie introduction to tlie 
complaint. ’ ’ 

Although the answ’er of defendants in paragraph “k” 
contains a bald, general denial of the charge that the signa¬ 
ture of S. W. Purdum w’as a mere fonnality and done with¬ 
out him having read over or given any consideration to 
the defense made by respondent, the admissions in the an- 
sw'er that the findings w^ere made and the fraud orders pre¬ 
pared in the Office of the Solicitor arc convincing proof 
that the signature of S. W. Purdum as Acting Postmaster 
General w’as a mere formality, and that the findings and 
fraud orders actually w’ere the act and deed of someone in 
the Office of the Solicitor. Such denial at most could serve 
only to raise an issue to be settled upon proof. Nor is the 






recital in the sterotyped, printed form, upon which!the 
fraud orders are made that, “it having been made to'ap- 
I)ear to the Postmaster General, upon evidence satisfactjory 
to him,” appellant was engaged in conducting a fraudulent 
scheme for obtaining money through the mails, conclusive. 

An opportunity of appellant to offer proof at the t rial 
in the District Court as to whetlior there was a compliance 
witli the Statutory pre-requisites, in the hearing upon the 
citations involving the right of appellant to the use of Ithe 
mails is ineluctable if not a postulate of Due Process! of 
Law. The Rule announced in Morgan v. United Stales, 
supra, applies. There it was written: I 

“But in determining whether in conducting an ad¬ 
ministrative proceeding of this sort the Secretary l^as 
complied with the statutory prerequisites, the recitkls 
of his procedure cannot be regarded as conclusive. 
Otherwise the statutory conditions could be set at 
naught by mere assertion.” 

The Statute authorizing the Post Office Department to 
pass a fraud order reads: “The Postmaster General mky, 
upon evidence, etc.” The term evidence as used in tpc 
Statute has the import, signification and meaning accorded 
it in legal parlance, it belongs to the terminology of the lajw 
though not limited to that which would be receivable ini a 
judicial trial, and findings and recommendations made |n 
the Office of the Solicitor even if they were the acts ar|d 
deeds of the Solicitor would not constitute evidence within 
the meaning of the Statute. If it was the intent of the Sta|t- 
ute that a finding or recommendation by the Solicitor shouljd 
constitute evidence and warrant a fraud order the Statute 
would read: ‘ ‘ The Postmaster General may, upon a finding 
or recommendation of the Solicitor, etc.” ! 

24, 25, 26, 27, 28 and 29. | 

1 

In view of the foregoing vices and errors in the procedure 
on the citations the action of the District Court in dismissp 
ing the complaint and rendering a Summary Judgment wajs 
erroneous no matter whether appellant's rights, which wer^ 
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violated, stem from the Constitution and their invasion is a 
deprivation of property without Due Process or a denial of 
the right of Free Speech and Free Press, or whether they 
are rights no deeper rooted than in Congressional Legisla¬ 
tion, the Postal Regulations and the Procedure by cita¬ 
tion. 

It is submitted however, upon the following considera¬ 
tions, that the rights invaded are embedded in the Consti¬ 
tution and guarded by the Bill of Rights. The Constitu¬ 
tional grant to Congress of power “to establish Post Of¬ 
fices and Post Roads” is in the same category and of the 
same kind and vigor as the other powers grouped in Section 
8, Article I of the Constitution, and the various Acts of 
Congress passed in the exercise of any of those various Con¬ 
stitutional powers are subject to the limitations of the Bill 
of Rights. 

In the Debs Case, 158 U. S. 564, the drastic power exerted 
by the Federal Government to secure the transmission of 
the mails was upheld by the Supreme Court as an exercise 
of authority deriving from the Constitution. Logically it 
follows that the rights of the people to protection from the 
misuse of power so vast must be rooted in the Fundamental 
Law. 

As this Court said in the opinion in Pike, ct nl. v. Walker, 
ct al.y supra, the Postal system 

“is now the main artery thi-ough which the business, 
social and personal affairs of the ])eople are conducted, 
and u]Jon which depends, in a greater degree than up¬ 
on any other activity of Government, the promo¬ 
tion of the general welfare. Not only this, but the Pos¬ 
tal system is a monopoly which the Government en¬ 
forces through penal Statutes forbidding the carrying 
of letters by other means”, 

and it would ignore the actual to hold that forbidding ap¬ 
pellant access to the mails, which in effect prevents him 
practicing his profession and earning a livelihood and de¬ 
nies him Free Speech and Free Press, is not a violation of 
the Bill of Rights, when tlie mails are denied him in any 
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manner or by any procedure not in strict compliancy with 
that set up by Statute and the Postal Regulations. 1 
In the Pike case the Court said further that if “ijn the 
management of the Post Office the people have” right^ pro¬ 
tected by the Bill of Rights “it would follow that in ac^min- 
istering the laws established to protect the mails an^ the 
regulations thereunder the duty of the Postmaster Geheral 
would be,—to use the language of Justice Brandeis in the 
Burleson case, supra, —that: j 

‘In making the determination he must, like a couH or 
a jury, form a judgment whether certain conditions 
prescribed by Congress exist, on controverted facts or 
by applying the law. The function is a strictly judi¬ 
cial one, although exercised in administering an €|xec- 
utive office. And it is not a function which eithe^ in¬ 
volves or permits the exercise of discretionary po^w^er, 

• • « 9 1 

which is to say, that his authority is governed by the jj^-cts 
of Congress which confer it, and by the law of the land.j” 

It follows that if “the power vested in Congress by'the 
Constitution to establish a postal system is permissive land 
therefore” the rights and privileges of people using jthe 
mails are only such as Congress gives them, still their right 
to the use of the mails which Congress has given can be 'de¬ 
nied or taken away only in strict compliance with the proce¬ 
dure set up by the Statutes and Postal Regulations. Sipce 
the vices and errors in the procedure involved here are pl^in 
violations of the Acts of Congress and the Postal Regujla- 
tions and the injury to appellant is substantial, he ha^ a 
right to complain even if the rights invaded do not stem di¬ 
rectly from the Constitution and are not protected imnie- 
diately by the Bill of Rights. That is to say, that Congress 
by its legislation created a certain relation, i. e., inter-i|e- 
lated rights and obligations between the Post Office Depart¬ 
ment and the people. It gave to persons access to the maijls 
on certain conditions, and it clothed the postal authorities 
with the power and authority to deny that access only upon 
certain conditions and by certain procedure. Such officiajis 
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therefore are without lawful power to deny access in any 
manner that is not in strict compliance with the procedure 
set up by the Statutes and Regulations. It is not to be as¬ 
sumed that in “A Government of Laws’^ it was the intent 
of Congress to give the postal authorities arbitrary power 
to deny access to the mails in any manner they might choose. 

No presumption of validity or correctness attaches to 
the official acts and orders of the Post Office Department 
proceedings, as it did in this case, contrary to the Postal 
Statutes and Regulations. When such officials proceed 
contrary to the law their conclusions and orders are not 
presumptively correct, and the rule that their findings and 
orders, involving proof, will be upheld provided any evi¬ 
dence can be found as a base for them does not obtain. 

In Morgan v. United States, supra, the Court wrote: 

‘*lt is no answer to say that the question for the 
Court is whether the evidence supports the findings 
and the findings support the order, for the weight 
ascribed by the law to the findings, • • * their conclu- 
siveness when made within the sphere of the authority 
conferred * * * rests upon the assumption that the 
Officer who makes the findings has addressed hiniseii 
to the evidence, • • • and to give the substance of a 
hearing, which is for the purpose of making deter¬ 
mination upon evidence, the Officer who makes the de¬ 
termination must consider and appraise the evidence 
which justifies them.” 

That principle is equally applicable here. 

The fi-nud orders objected to involved the weighing and 
appraisal of evidence by the Postmaster General, who is 
the sole official authorized by the statute to perform that 
official duty and determine on “controverted facts” 
whether certain conditions prescribed by Congress exist”. 
There is an issue of fact here upon which appellant seeks 
to introduce evidence as to w'hether the official whom the 
statute authorized to make the decision upon evidence had 
ever considered the evidence. Unless he has, the fraud 
orders complained of are not based upon evidence, and by 
no kind of legal legerdemain or juggling of procedure can 
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evaded. No statute gives the District Court the jurisdicltion 
or authority to weigh the evidence taken upon the hearing 
of the citations and form an independent judgment as to 
“whether certain conditions prescribed by Congress” {liat 
authorize a denial of the use of the mails exist. And if jthe 
judgment of the District Court is permitted to stanJl it 
results that appellant has been deprived of the use of the 
mails on a charge involving grave issues of fact “whet]her 
certain conditions prescribed by Congress exist” wjieu 
there has never been any legal determination by either ji:fdi- 
cial or administrative procedure that the conditions pre¬ 
scribed by Congress as warranting such fraud orders j do 
exist. 1 


Buie 52 of Civil Procedure for the District Courts of 
the United States negatives the opinion that the District 
Court has any authority or jurisdiction to render a Su|ni- 
mary Judgment upon a state of record such as the one be¬ 
fore it in this case. That Buie in part reads: i 


“Bule 52. Findings by the Court. | 

(a) Effect. In all actions tried upon the facts wiljh- 
out a jury, the court shall find the facts specially a^d 
state separately its conclusions of law thereon a^id 
direct the entry of the appropriate judgment; and in 
granting or refusing interlocutory injunctions tpe 
court shall similarly set forth the findings of fact aijid 
conclusions of law which constitute the grounds of ics 
action.” 

The order sustaining the Motion to Dismiss and for a Sum¬ 
mary Judgment makes no findings and states no grouncls 
for the determination and action of the Court; and evejn 
when the order is read in connection with the grounds s^t 
forth in the Motion to Dismiss and for a Summary Judg¬ 
ment the reader is left in doubt as to just what were the 
conclusions of law and the facts found upon which thte 
Court based its judgment. If the District Court upon |a 
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record such as the one in this case may render a Summary 
Judgment, Eule 52 can be easily circumvented and its pur¬ 
pose to prevent sloven and carelessly formed judgments 
and orders easily frustrated. 

Even if there had been a lawful determination that the 
evidence taken at the hearings upon the citations supported 
findings upon issues of fact, the District Court should have 
held the findings and orders illegal and void because: 

(1) The Post Office Department under the principle as- 
nounced in the McAnnulty case was without jurisdiction 
or authority to tiy’ and determine an issue turning upon 
difference of opinion. 

(2) The judgment of acquittal upon the prosecution of 
H. W. Pierce in the United States District Court was res 
jicdicata and estopped the Post Office Department to make 
the findings and orders objected to. 

(3) There was in the proceedings upon the citations such 
violations of the requirements of Due Process and of the 
Postal Statutes and Regulations as rendered illegal and 
void the findings and orders made. 

It is Respectfully Submitted: That the Judgment ap¬ 
pealed from should be reversed and the case remanded to 
the District Court with instructions to permit appellant to 
take proof ;ind proceed upon the application for temporary 
and permanent injunctions. 

ROBERT BIBB HARDISON, 

27 Eighth St. N. E., 

MARION E. POOLE, 

Metropolitan Bank Bldg., 
Washington, D. C., 

Attorneys for Appellant. 
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IN THE 


UNITED STATES DISTRICT COURT 

FOR THE District of Columbia. ! 


No. 8106. 


Frederick Dugdale, 10 Congress Square, 
Portland, Maine, 

Plaintiff, 

vs. 

Frank C. Walker, Postmaster General of 
the United States, S. W. Purdum:, assum¬ 
ing to be Acting Postmaster General of 
the United States, Vincent M. Miles, 
Solicitor for the Post Office Department 
of the United States, H. C. Donahue, 
Postmaster of the City of Portland, 
Blaine, and James 0. Stevic, Postmaster 
of the City of Denver, Colorado, 

Defendants, 


No. 


Complaint to Enjoin the Postmaster General of the United 
States, and Postmasters of the Cities of Portland, Maipe, 
and Denver, Colorado, from Enforcing Fraud Orders 
Issued by S. W. Purdum, Assuming to Act as Postmaster 
General of the United States. 

I 

Comes now the plaintiff, Frederick Dugdale, and respect¬ 
fully petitions the United States District Court for tjhe 
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District of Columbia, that the above-named defendants, 
and each of them, be enjoined from enforcing and continu¬ 
ing in effect certain fraud orders against plaintiff, recom¬ 
mended by defendant, Vincent M. Miles, Solicitor for the 
Post Office Department of the United States, and signed 
and issued, upon March 27th and 29th, 1941, by defendant, 
S. \V. Purduni, assuming to act as Postmaster General of 
the United States and as such to exercise certain functions 
and perform certain duties of that official, and directed to 
the defendants, H. 0. Donahue, Postmistress at Portland, 
Maine and James 0. Stevie, Postmaster at Denver, Colo¬ 
rado, respectively, requiring and commanding said defend¬ 
ants, H. C. Donahue and James 0. Stevie, Postmasters, and 
each of them, not to deliver nor permit to be delivered to 
said plaintiff, registered mail, or mail of any kind, which 
may arrive directed to said plaintiff; and as grounds for 
said petition plaintiff respectfully sets forth to this Hon¬ 
orable C’ourt that: 

Defendants, in the exercise of power and authority 
2 vested in them bv the Statutes of the United States 

and Postal Regulations made pursuant thereto, pro¬ 
ceeded contrary to such Statutes and Regulations, to invade 
and violate the rights, privileges, immunities and liberty 
guaranteed plaintiff by the Constitution of the United 
States, particularly the 5th, 6th, 9th and lOth Amend¬ 
ments thereof, in that: 

(a) On October 19, 1940, two certain citations were is¬ 
sued charging plaintiff with conducting a fraudulent 
scheme or device for obtaining money through the mails, 
upon which citations the above stated fraud orders were 
based, without complaint having been made to the Postal 
Authorities that complainant or any other person actually 
had been so wronged, defrauded, cheated or injured by the 




plaintiff. The charges and citations were adventitioijs, and 
were initiated by certain of the Postal officials, without 
complaint, evidence or information to support them or 
warrant their issuing; | 

I 

(b) The gist of the imputed fraud was sending through 

the mails certain false representations and statemeijits as 
to the properties, qualities and therapeutic value of i‘Dia- 
plex” as a treatment for Diabetes. The citations dijd not 
charge that according to the natural import and meaning 
of the statements and representations, or accordiijig to 
those the user intended them to have or that a person <j)f or¬ 
dinary intelligence would ascribe to them, they were false 
and fraudulent; but the charge was that the statenjients 
and representations were *‘to the effect.” This di(J not 
charge a fact, i. e., a. fraud, but alleged merely a conclusion 
of the pleader, i. e., that, according to the meaning he 
ascribed to the language of the statements they were false 
and therefore constituted a fraud. The citations therejfore 
alleged no fact affording any basis for the fraud orjders 
that were made; 1 

(c) The proof taken at the hearing showed conclusively 
that the written matter sent through the mails contained no 

such pretences, representations and promises! as 
3 those alleged in the specifications and charges; V^d 

I 

that the written and printed matter that actually V^as 
sent differed so completely in its phrasing and verbilage 
from that which was charged to have been sent that it could 
by no possibility constitute fraud as charged; therefore, 
there was no evidence upon which to base the fraud ordiers 
that were made; j 

I 

(d) Defendants disregarded and refused to accept as a 
bar a plea of res judicata** made by plaintiff, wherein. 
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plaintiff in response to the citations, plead the verdict of a 
jury and jud.£niient of the United States District Court for 
Colorado, acquitting H. W. Pierce upon a charge of hav¬ 
ing violated The Pure Pood and Drug Act in selling and 
distributing ‘‘Diaplex” in Interstate Commerce carried 
on through the mails and otlierAvise, misbranded; although 
the parties and their privies and the issues were the same in 
the prosecution in the United States District Court and in 
these citations, and the judgment of acquittal in the District 
Court was '^re.s of the issue presented on the cita¬ 

tions ; 

(e) The defendants, to make n rinding of fraud against 
plaintiff, had to take proof and decide a highly scientific 
question involving conflicting oinnion'^ about which physi¬ 
cians and medical scientists might debate for days, namely, 
as to what were the actual qualities, properties and thera¬ 
peutic value of “Diaplex” in the treatment of Diabetes. 
Plaintiff contended that under the pi-ineiple announced by 
the United States Supreme Court in School of Magnetic 
Healing vs. Me Annuity, 187 U. S. 94: 

“The Statutes referred to were not intended to cover 
any case which the Postmaster General might regard as 
based on false opinions, but only cases of actual fraud, 
in fact, in regard to which opinions formed no basis,” 
and that since the passage by Congress on March 21, 1938, 
of an Amendment to the Federal Trade Commission Act, 
and an Act which went into effect June 25, 1938, kno'svn as 
“The Food, Drugs and Cosmetics Act,” the Post Office De¬ 
partment, in enforcing the Statute prohibiting the 
4 use of the mails in schemes to defraud, is limited 
strictly to cases where actual fraud is found as dis¬ 
tinguished from those issues that turn upon differences of 
opinion on scientific or other controversial questions. 
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(f) The fraud charged in the citations could exist |only 

in the absence of good faith and honest belief on the Ipart 
of plaintiff in the truth of the statements and representa¬ 
tions regarding “Diaplex,” which were sent througtj the 
mails. There was not a scintilla of evidence received opr of- 
ferred in evidence, that showed directly, or from vjhich 
could be inferred, the absence of such good faith and hcjnest 
belief on the part of plaintiff; and in the absence of ^uch 
evidence, the fraud orders were made without “it halving 
been made to appear to the Postmaster General upon] evi¬ 
dence satisfactory to him that” plaintiff, either at Portland, 
Maine, or at Denver, C’olorado, was engaged in conducting a 
scheme or device for obtaining money through the mai|s by 
means of false and fraudulent pretenses, representations 
and promises; and such findings and fraud orders were 
wholly without support in the evidence, and are arbitijary, 
unwarranted in law, ^Uiltra vires’* and void. j 

(g) The final determinations and fraud orders werd] not 

made by an official who conducted the hearings, observed 
the witnesses and their demeanor upon the stand, land 
weighed the evidence. Nor did the official making the ijinal 
decision hear or consider argument of counsel for plaintiff 
in support of exceptions to the findings and recommenda¬ 
tions made by the official taking the proof, or consider or 
liave before him any such exceptions. | 

I 

(h) Under the regulations it was the duty of the Sojlici- 
tor for the Post Office Department, except in case of his {un¬ 
avoidable absence, to hold the hearing, take the evidence, 
view the witnesses, and make recommendations to the Pbst- 
master General. This rule was violated and the heading 

held by Thomas J. Murray, although the Solicitor, 
5 Vincent M. Miles was available for that service. He, 
without taking the proof, viewing the witnessesi or 
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hearing them testify, and witliout hearing the argument of 
counsel for plaintiff, made a finding of guilt and recom¬ 
mended fraud orders: altliough plaintiff had demanded the 
right and an opportunity to be heard, previous to any such 
findings or reconnnendations, by the official who should 
make them. 

(i) Plaintiff demanded that, previous to the Postmaster 
General acting upon any ])roposed findings of guilt or 
recommendations of fraud orders made by the Solicitor of 
the Post Office Department, he, plaintiff, have the right and 
an opportunity to except to such proposed findings and 
recommendations by the Solicitor, and be heard, by his at¬ 
torney, to present the law and the evidence upon which he 
relied in support of his exceptions, before the Postmaster 
General, previous to the making, by that official, of any 
fraud orders. This right was denied, and plaintiff was 
given no opportunity to be heard either by the Postmaster 
General or his substitute, in support of his contentions in 
opposition to the findings and recommendations made by 
the Solicitor. 

(j) Under the law, the Postmaster General has the sole 
authority to finally determine that a charge of fraudulent 
use of the mails has been established, and to make fraud 
orders forbidding use of the mails; and no other official 
has such authority except in the unav'oidable absence or 
incapacity to act of the Postmaster General, when the First 
Assistant Postmaster General shall act in his stead. The 
right of plaintiff, to have the charges made against him in 
the citations, adjudicated and determined by the Postmas¬ 
ter General, was violated, in that the hearings upon the 
citations were finished upon the 6th and 9th days of Janu¬ 
ary, 1941, and the findings of the Solicitor, recommending 
fraud orders, were made upon the 24th and 25th days of 
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Alarch, 1941 respectively, and the fraud ordersi were 
6 made thereafter upon the 27th and 29th days of 
March, 1941, respectively. During that time ample 
opportunity was alforded, according to the due administra¬ 
tion and regular routine of the Post Office Department;, for 
the submission of the conclusions of the Solicitor tj> the 
Postmaster General, and a consideration thereof by| that 
official. He, the Postmaster General, therefore, wa^ not 
unavoidably absent oi* incapacitated to act in the mjatter 
of such citations, upon recommendations by the Solicitor. 
Contrary to the due administration and regular routine of 
the Post Office Department, and in violation of the rela¬ 
tions and the law, and witli design, the findings and recom¬ 
mendations signed by the Solicitor were presented to W. 
Purdum, assuming to act in the matter as the Postmaster 

General, at a time when that official and the First Assist- 

. . 1 

ant Postmaster General were not incapacitated to act or 
absent; or a time was selected for their presentation and 
determination when the Postmaster General and the First 
Assistant Postmaster General were absent, in order jthat 
the ultimate determination might be made in violation of 
plaintiff’s legal rights, not by the Postmaster Genera^ or 
his lawful substitute, according to the due and regular i ad¬ 
ministration of the Post Office Department, but by S.iW. 
Purdum, assuming to act for the Postmaster General. I^aid 
fraud orders therefore are without warrant or authority of 

law, are ultra illegal and void. 1 

1 

(k) (Alleged upon information and belief.) The friud 
orders as well as the findings of fact were prepared, drafted 
and made in the Office of the Solicitor for the Post Ofl^ce 
Department, and thereafter produced to S. W. Purdum, jas- 
suming to act as Postmaster General; and the orders, plre- 
viously made and prepared, were signed by him, without 
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examination or consideration by him, of the evidence ad¬ 
duced at the hearins:, or any other evidence; and the said 
orders were not in fact his findinp:s, conclusions, judg¬ 
ments, acts or deeds, in tliat, lliey did not express an inde¬ 
pendent judgment by him upon evidence, but his sig- 
7 nature was a mere formality, and the findings and or¬ 
ders were in essentials and in fact, the findings, con¬ 
clusions, judgments, acts and deeds of someone in the office 
of the Solicitor for the Post Office Department, and express 
only the judgment and opinion of such person. The state¬ 
ment in the orders that it had “been made to appear to 
the Postmaster General upon evidence satisfactory to 
him”, is untrue, as no evidence whatever, (either satisfac¬ 
tory or otherwise), was produced to, or considered by, S. W. 
Purdum, assuming to act as Postmaster General. Said 
fraud orders therefore are without warrant or authority 
of law, are ultra vires'\ illegal and void. 

By and through all of said infirmities, errors, vices and 
maladministration plaintiff has been deprived of rights, 
privileges and immunities implicit in the 5th, 6th, 9th and 
10th Amendments to the Constitution of the Ignited States 
and the Statutes and Postal Regulations, in manner narrat¬ 
ed herein with greater particularity as follows: 

I. 

Plaintiff is informed and believes and alleges upon in¬ 
formation and belief that defendant Frank C. Walker now 
is, and at all times herein mentioned and referred to was 
the duly appointed, qualified and acting Postmaster General 
of the United States of America, that defendant S. W. Pur¬ 
dum is now, and was at all times herein mentioned, a duly 
appointed, qualified and acting Second Assistant Post¬ 
master General of the United States, and defendant Vincent 
M. Miles, is now, and was at all times herein mentioned, the 



duly appointed, qualified and acting Solicitor of thd Post 
Office Department, Thomas J. Murray is, and was W all 
times herein referred to. Assistant Solicitor of thej Post 
Office Department, William C. O’Brien and Ralph B. |Man- 
herz are, and at all times herein mentioned were Assistant 
Attorneys in the Post Office Department, in tl|ie of- 
8 fice of the Solicitor, and defendants H. C. Doiiahue 
and flames 0. Stevie are, and at all times herein men¬ 
tioned were the duly appointed, qualified and acting Updted 
States Postmasters in the Cities of Portland, Mainej and 
Denver, Colorado, respectively. j 


Frederick Dugdalo, your petitioner, is a graduate! and 
duly licensed physician and surgeon, having graduated 
from the Baltimore ^ledical College, Baltimore, Maryjand, 
June 1903, and, September, 1903, was duly licensed bji’ the 
Board of ]\Iedical Examiners of the State of Marylarid to 
practice medicine and surgery in that State, and since that 


time plaintiff continually has been a duly licensed and prac¬ 
ticing physician and surgeon, in several different States 
of the Union, and is now located at Portland, Maine, With 
offices at # 10 Congress Square, and has been engaged there 
in the practice of his profession for a period of eleven years 
last past. lie has an extensive practice, with numerous 
patients in the City of Portland, Maine, and with many 
other patients who reside elsewhere in various sections of 
the United States, for whom he prescribes and whom, he 
treats, both upon visits to his office and through the mails, 
some by correspondence with them and some by corre¬ 
spondence with other Doctors local to their places of i^esi- 
dence. He derives a substantial part of his professional 
income from practice carried on by the mails. I 
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in. 

Plaintiff has over a period of many years, dating back to 
1912, specialized in the treatment of chronic diseases, and 
an investigation of their causes and remedies therefore, 
and during said period of time has devoted much investi¬ 
gation and study and many thousands of dollars in research 
and experimental work to properly pre])are and qualify 
himself for the treatment of such diseases. His practice 
during that period of time has been devoted in a substan¬ 
tial part, to the treatment of Diabetes, and his research 
and experimental work to seeking a cure for that dis- 
9 ease, as there was no known cure for it, and the only 
paliative known was Insulin, which is unsatisfactory 
and its use fraught with danger. In the year 19^16 the ther¬ 
apeutic value, as a treatment for Diabetes, of an herb 
known as “Saltbush’’ came to plaintiff’s notice, and the 
information regarding the herb and its uses, and its value 
as a treatment for Diabetes, so impressed i)laintiff that he 
undertook, at a great expense of time and money, a thor¬ 
ough investigation of the herb, the method of its applica¬ 
tion, the results of its use and its therapeutic value in the 
treatment of Diabetes. Plaintiff, having learned that one 
H. W. Pierce, had engaged in the use of the herb “Salt¬ 
bush” for a number of years, sought Pierce, and in a per¬ 
sonal interview with him was informed that Pierce for about 
thirty years had known of the use of the herb “Saltbush” 
in the treatment of Diabetes, with resulting cures in many 
cases. Plaintiff, having obtained from Pierce the names 
of some twenty or twenty-five persons in different sections 
of the United States to whom he. Pierce, had furnished this 
herb as a treatment for Diabetes, and who had been cured 
by it, thereupon wrote to them, and after receiving state¬ 
ments from each of them, corroborating Pierce, he visited 
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those people, who were located in various parts of Colo¬ 
rado, Utah, Idaho and other sections. Upon visiting j such 
persons, plaintiff was informed by each of them that h<^ had 
been a sufferer from Diabetes and had been cured or Great¬ 
ly improved by the use of the herb. In making this ijives- 
tigation plaintiff expended about four months and a !arge 
sum of money, and being convinced of its value as a remedy 
for Diabetes, he thereupon contracted to obtain the pre¬ 
pared herb from the said Pierce, and in connection 1 with 
Pierce began its use in his practice, and so continued tp use 
it for some four years, having during that time personally 
used it in the treatment of about twenty-five patientsj and 
in connection with seventy-five or eighty physicians ii^ dif¬ 
ferent sections of the United States treated many otjhers, 
through all of whom he has received trustworthy re|)orts 
of beneficial results from its use in the treatment of j Dia¬ 
betes. I 


IV. 


10 


The many benefits resulting from uses of the herb, 
which lias been prepared and put up in the forpi of 
tablets and ground herb, under the trade name “Diap|ex”, 
have given it wide and favorable publicity in different i)arts 
of the United States, which resulted in many inquiries and 
much correspondence with plaintiff about its therapeutic 
value as a treatment for Diabetes, and requests of plaintiff 
through the mails, for treatment with the preparation! In 
complying with such requests plaintiff printed in pamph¬ 
let form various of the letters which he had received from 
Doctors and the users of “Diaplex”, and his opinions as 
to the value of it as a therapeutic agency, and upon reqijiests 
and inquiry through the mails, would forward such pjubli- 
cations to those making inquiry. Plaintiff’s knowledge of 
the herb, and the information he had received from those 


1 

i 

I 

I 
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who had taken it as a treatment for Diabetes, as well as 
his own observation of its effect in cases where he has used 
it convinced plaintiff, in the exercise of an enlightened and 
scientifically educated and trained judgment, that “Dia- 
plex”, when taken and used as prescribed, will and does 
act as an efficacious therapeutic agency in the treatment of 
Diabetes; and the literature which he has sent through the 
mails truly stated the results of his investigation, his in¬ 
formation, and his honest belief as to the therapeutic value 
of “Diaplex”; and said literature did not contain any 
statement of fact which was not true, nor any expression 
of opinion of plaintiff as to its therapeutic value which 
plaintiff did not believe to be true and correct, and which 
was not the conscientious expression of opinion of plain¬ 
tiff, based upon his own scientific knowledge, personal ob¬ 
servation, and information received from physicians who 
had used and prescribed, and from patients who had used, 
“Diaplex” as a treatment in cases of Diabetes. 

V. 

The practice of plaintiff consists in large i)art of pa¬ 
tients communicating with him and for whom he pre- 
11 scribes through the mails, and with physicians in 
various sections of the United States, who collaborate 
with him in the treatment of patients in their respective 
localities suffering from Diabetes for whom “Diaplex” is 
prescribed; and in many instances patients remit to plain¬ 
tiff through the mails the amount of his charges for treat¬ 
ment, as do physicians local with patients whom they and 
plaintiff treat through the mails. These communications, 
diagnoses, prescriptions, and remittances in the form of 
checks or money orders sent through the mails, are directed 
some to plaintiff in his own name, Frederick Dugdale, and 
some under the name “Diaplex”, to his office in Portland, 
Maine. In addition thereto he receives daily a great num- 
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ber of letters from various persons regarding treatmebt of 
other Diseases in which “Diaplex’’ is not prescribed; also 
for the purpose of making appointments at his officle, as 
well as about personal matters which have no reference to or 
connection whatever with the professional work of plain¬ 
tiff. The amount of daily mail which the plaintiff received 
by and through the United States Post Office prior tb the 
fraud orders complained of, averaged about fifteen pieces 
per day in form of letters, papers, pamphlets, magazines, 
journals, etc. 

The right of plaintiff to practice his profession, (vthich 
involves the exercise of his professional knowledge, skill 
and judgment, and the exercise and expression of his pro¬ 
fessional opinion), in the manner in which he carried ijfc on, 
(as stated above), is a property right of great value 'sub¬ 
ject only to reasonable regulation by the State in whic^ he 
resides, and is a major element in the personal libertty to 
wliich he is entitled under the Constitution of the Uijited 
States, and of which he cannot be constitutionally deprived 
upon a charge or accusation, based upon any Statute or 
Postal Regulation, other than such as is compatible jvith 
the Constitution of the United States, particularly thej 9th 
and 10th Amendments thereto, and by proceedings jthat 
constitute due process of law under the Constitution, par¬ 
ticularly the 5th and 6th Amendments thereto. j 


I 

12 Upon or about the 19th day of October, 1940, Wil¬ 
liam C. O’Brien as Attornev for the Post Office De- 
partment of the United States, under Vincent M. Miles, 
Solicitor of the Post Office Department, did prepare h^d 
sign, and cause to be filed in the Office of the Solicitor [the 
following documents directed to the Solicitor of the Ifost 
Office Department, in words and figures, to-wit: ! 
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“POST OFFICE DEPABTMENT 
Office of the Solicitor 
Washington 


October 19, 1940. 


In the Matter of Charges That 

Diaplex, 

Frederick Dugdale, M. D., and 

Frederick Dugdale, M. D., Ij.L.B., 
N. D., 

at 

Portland, Maine, 

are engaged in conducting a scheme 
for obtaining money through the 
mails by means of false and fraud¬ 
ulent pretenses, representations 
and promises, in violation of 39 
U. S. Code 259 and 732 (Sections 
3929 and 4041 of the Revised Stat¬ 
utes, as amended). 


Memorandum rec¬ 
ommending: the Is¬ 
suance of a citation 
to show cause why 
a fraud order 
should not be 
issued. 


It is charged that the above-named concern and par¬ 
ty are engaged in conducting a scheme for obtaining 
money through the mails by means of false and fraud¬ 
ulent pretenses, representations, and promises in vio¬ 
lation of 39 U. S. Code 259 and 732 (Sections 3929 and 
4041 of the Revised Statutes, as amended), which said 
scheme is in substance and effect as follows: 

Said concern and party, operating as aforesaid, are 
obtaining and attempting to obtain various remit¬ 
tances of money through the mails from divers persons 
for a preparation called ‘Diaplex’ upon pretenses, rep- 
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resentations and promises contained in written and 
printed matter sent through the mails to the effect: 

That the said preparation, when used as directe(^, will 
cure diabetes regardless of the age of the user cjr the 
severity of the disease; I 

That the use of the said preparation as directjed in 
the treatment of dia})etes ‘raises the carbohydrate tol¬ 
erance’ and ‘results in a gradual and lasting buil'^ing- 
up of the body glucose tolerance’; | 

That the use of the said preparation as directed ef¬ 
fectively replaces insulin in the treatment of Diabetes; 

That the said preparation, when used as directed in 
the treatment of diabetes, causes the islands of ILan- 
gerhans ‘to produce a normal supply of insulin’; i 
That the use of the said preparation as directecj ‘ re¬ 
duces the blood sugar and sugar excretion in the ujrine’ 
of persons suffering from diabetes; and I 

I 

13 That all diabetics using the said preparation afe di¬ 
rected, will obtain the same or similar results as those 
described in so-called case i-eports contained in the ad¬ 
vertising literature of the said concern and party; 

Whereas, in truth and in fact, as said concern land 
party well know, all of the aforesaid pretenses, jrep- 
resentations and promises are false and fraudulei^t. 

I therefore recommend that the said concern and ^ar- 
ty be called upon to show cause why a fraud oitder 
should not be issued against them. ! 

W^ILLIAM C. O’BRIEN, 
Attorney. j 

To the Solicitor | 

Of the Post Office Department.” 1 
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“POST OFFICE DEPARTMENT 
Office of the Solicitor 
Washington 

October 19, 1940. 


In the ^Matter of Charges That 

Diaplex Laboratoeies, 

Di.vplex, 

H. W. Pierce, General Sales Manager, 
H. AV. Pierce, and 

Dr. Frederick Dugdale, M. D., Chief 
Medical Advisor, 
at 

Denver, Colorado, 

are engaged in conducting a scheme 
for obtaining money through the 
mails bv means of false and fraud- 
ulent pretenses, representations 
and promises, in violation of 39 
IT. S. Code 259 and 732 (Sections 
3929 and 4041 of the Revised Stat¬ 
utes, as amended). 


Memorandum rec- 
ommendins: the Is¬ 
suance of a citation 
to show cause why 
a fraud order 
shoiild not be 
Issued. 


It is charged that the above-named concern and 
parties are engaged in conducting a scheme for ob¬ 
taining money through the mails by means of false 
and fraudulent pretenses, representations and prom¬ 
ises in violation of 39 U. S. Code 259 and 732 (Sec¬ 
tions 3929 and 4041 of the Revised Statutes, as amend¬ 
ed), which said scheme is in substance and effect as 
follows: 
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Said concern and party, operating as aforesaid, are 
obtaining and attempting to obtain various remittances 
of money tbrougli the mails from divers persons ^or a 
preparation called “Diaplex’’ upon pretenses, repre¬ 
sentations and promises contained in written and plrint- 
ed matter sent through the mails to the effect: 

That the said preparation, when use<l as directed, 
will permanently cure diabetes, regardless of the age 
of the user or the severity of the disease; [ 

That the use of the said preparation as directed in 
the treatment of diabetes, will enable users to discon¬ 
tinue finally the employment of insulin; | 

That the said preparation, when used as directed in 
the treatment of diabetes, ‘clears the urine of sugafj and 
reduces sugar in the blood to its normal range, an<|i in¬ 
creases the carbohydrate tolerance without affecting 
the digestive organs’; 

14 That the said preparation, when used as directed in 
the treatment of diabetes, will, through its ‘mineral 
and vitamin content,’ restore the islands of Langer- 
hans so that they will secrete a normal supply of in¬ 
sulin ’; I 

That the said preparation, when used as directeji in 
the treatment of diabetes, ‘results in a gradual, iast- 
ing building-up of the body glucose tolerance’; 

That all persons using the said preparation as di¬ 
rected will obtain the same or similar results as those 
described in the alleged testimonials embodied in j the 
literature of the said concern and parties; i 

Whereas, in truth and in fact, as said concern tod 

I 

parties well know, all of the aforesaid pretenses, tep- 
resentations and promises are false and fraudulen|t. 
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I therefore recommend that the said concern and 
parties be called upon to show cause why a fraud order 
should not be issued against them. 

WILLIAM C. O’BRIEN, 
Attorney. 

To the Solicitor 

Of the Post Office Department.” 


Upon that same date, to-wit, October 19, 1940, citations, 
identical except as to dates of hearings and capacities in 
which plaintiff was alleged to act, signed by Calvin W. Has¬ 
sell, Acting Solicitor, were issued and directed to plaintiff. 
One of which in words and figures follows: 

“POST OFFICE DEPARTMENT 
Office of the Solicitor 
Washington 

October 19, 1940. 


Diaplex, 

Frederick Dugdale, M. D., and 
Frederick Dugdale, M. D., L. L. B., N. D., 

Portland, Maine. 

Gentlemen: 

Enclosed herewith is specification of charges that 
you are engaged in conducting a scheme or device for 
obtaining money through the mails by means of false 
or fraudulent pretenses, representations or promises, 
in violation of Sections 3929 and 4041 of the Revised 
Statutes, as amended, (Secs. 259 and 732 of Title 39 
U. S. Code) a copy of which is also enclosed. 

These statutes authorize the Postmaster General to 
forbid the delivery of mail and the payment of money 


19 


orders to any person or company found to be operat¬ 
ing a scheme or device in violation thereof. j 

These charges will be taken up for dispositioiji on 
November 19, 1940, at 10:00 o’clock, A. Al., at a hjear- 
ing before the Solicitor of the Post Cilice Departnjient, 
in Room 3226, New Post Office Department Builcing, 
Washington, D. C. If an answer to the charges is 
made, it should be in writing, and three copies thereof 
should bo submitted. It may be forwarded by mail or 
presented in person or by counsel at the time stajted, 
when evidence in support thereof may also be subfnit- 
ted. j 

15 The case will be heard and disposed of at the time 
stated whether or not answer or appearance is miide. 

Very truly yours, 

CALVIN W. HASSELL, | 

Acting Solicitor. \ 


Thereafter, upon or about the 30th day of October, 1S[40, 
one of the citations with a copy of the charges and meijio- 
l andum recommending the issuance of the citation to sh^w 
cause "why a fraud order should not be issued, was seized 
upon plaintiff in his office at Portland, Maine. Upon ihe 
13th day of December, 1940, he at the time of the hearijng 
entered his appearance to the other. | 

VII. 

After the service of said citation, upon or about the fiil’st 
of November, 1940, plaintiff with his counsel appeared at 
the office of the Solicitor for the Post Office Department, 


Enclosure. 

28.3.” 
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Washington, D. C., and before any proceedings were had, 
conferred with Ralph B. Manherz and William C. O’Brien, 
assistant attorneys in the Post Office Department, having 
charge of the proceedings upon the citation. At the time, 
F. W. Norris, Senior Medical Officer of the Federal Food 
and Drug Administration, was present and joined in the 
conference, during which the said attorneys and the said 
Norris, in advance of the hearing or any proof not only ex¬ 
pressed a positive conviction as to the guilt of the peti¬ 
tioner of the charge, and a positive conviction that “Dia- 
plex” was known by plaintilT to be worthless, and that 
plaintiff’s method of treatment of Diabetes with it consti¬ 
tuted a fraud, but they also evinced an open, personal an¬ 
tagonism for and animosity toward plaintiff. Their at¬ 
titude was so obviously antagonistic and hostile that plain¬ 
tiff, being convinced of the impossibility of receiving a fair 
and impartial hearing, of the charges preferred in the speci¬ 
fications, by them or their associates under their influence, 
previous to making his response to the citation and speci¬ 
fications, filed a ^Motion supported by Affidavit, de- 
16 manding a hearing and determination of the charges 
against him by fair and impartial officials, and upon 
procedure reasonably assuring a fair decision and deter¬ 
mination. Such Motion and Affidavit were filed upon the 
14th day of November, 1940, and in words and figures are 
as follows, to-wit: 


“Comes now Frederick Dugdale, M. D., the Respond¬ 
ent herein, and sets forth as follows: 

That he is the Respondent in this proceeding and is 
entitle{i and claims the right to a fair and impartial 
hearing by unbiased, unprejudiced and open minded 
officials in the Post Office Department, according to the 
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legally authorized and valid regulations duly jmade 
and promulgated by the said Department and a(^rd- 
ing to the Constitution and the laws of the ijnited 
States. I 

That his right to practice his profession (whi(^ in¬ 
volves the exercise of his professional knowledge^ skill 
and judgment and the exercise and expression o|f his 
professional opinions) is a property right and a npajor 
element in the personal liberty to which he is entitled 

I 

under the Constitution of the United States arid of 
which he can not he constitutionally deprived excejot by 
))roceedings compatible with and that constitute! due 
process of law. 1 

On Wednesday, the 19th day of October, 194o| the 
Respondent, in company with his attorney, Rqbert 
Hardison, caller! at the United States Post Officej De¬ 
partment, and interviewed Ralph ^lanherz and William 
C. O’Brien, Attorneys in the office of the Solicitoir of 
the Post Office Department, by whom the investiga¬ 
tion had been made, the memorandum recommen<jling 
the issuance of the citation in this proceeding andj the 
specifications in the citation were prepared and signed, 
regarding this proceeding and a hearing of the changes 
in it. At said time the aforesaid attorneys, R^lph 
Manherz and 'William C. O’Brien, not only express^ a 
fixed and settled conviction that Diaplex, the comniod- 
ity involved in this proceeding, was absolutely value¬ 
less for that purpose for which respondent had i^sed 
it, that its total worthlessness for such uses was 'vl'ell 
known to the respondent and to the party from wbjom 
it was purchased by respondent, that its prescription 
and use as a therapeutic agency in the treatment of dia¬ 
betes was per so fraudulent, and that its advertisempnt 
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and transmission through the mails for the purpose 
of such treatment constituted a scheme or device to de¬ 
fraud in violation of the Postal Laws of the United 
States, as charged in the citation; but they also ex¬ 
pressed a bitter and vicious personal feeling of an¬ 
tagonism, antipathy and animosity to and for the re¬ 
spondent and all persons connected with the use of 
Diaplex as a therapeutic agency in the treatment of 
diabetes. This feeling of hostility on the part of such 
attorneys was obvious and manifestly it had been com¬ 
municated to other persons present, who were asso¬ 
ciated with the oflSce of the Solicitor, having to do with 
the prosecution of these charges against this respond¬ 
ent. To such an extent did this bias and antagonism 
extend as to render them unfit and discjualified either 
to fairly present a case against respondent or to try 
and determine the verity of the charges or to consider, 
17 reach conclusions and make findings and recommenda¬ 
tions to their superior officers in the l^ost Office De¬ 
partment. 

Respondent submits that: under the existing Regu¬ 
lations of the Post Office Department promulgated 
and established pursuant to the Statute: 

1. The Solicitor of the Post Office Department is 
charged ‘with hearing and consideration of cases re¬ 
lating to lotteries and the misuse of the mails in fur¬ 
therance of scheme to defraud the public.’ 

2. ‘The Assistant to the Solicitor, the Assistant So¬ 
licitor, and the Assistant Attorneys for the Post Of¬ 
fice Department are assigned to the Office of Solicitor. 
The Assistant to the Solicitor shall have general su¬ 
pervision of the work of the office under the Solicitor, 
and in his absence shall discharge the duties regularly 
devolving upon that officer; and in the absence of both. 
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the Assistant Solicitor, and the Assistant Attorneys in 
the order of their standing, shall act in their steadl^; 

3. Under these regulations it is the duty of the| So¬ 
licitor personally to hear the evidence and take | the 
proof on the charges in this citation, and in case ofj his 
unavoidable absence, the Assistant to the Soli<ntor 
shall perfomi that duty, and in his unavoidable absence 
the duty of taking the proof and hearing the evidence 
shall be performed by the Assistant Solicitor. |Re- 
spondent demands that this regulation be compjlied 
with, and that in no event shall the proof be tajken 
and the hearing held or consideration be given to I the 
evidence or finding or recommendations made by jiny 
person who has expressed antagonism or hostility] to¬ 
wards the respondent or pre-judged the case. I 
Respondent further submits that: under the statjute 
prescribing the jurisdiction and duties of the Post jVfas- 
ter General, it is the duty of that Officer ‘to superin¬ 
tend generally the business of the Department and ejxe- 
cute all laws relating to the Postal Service,’ and by the 
Permanent Regulations made and promulgated by |:he 
Post Office Department pursuant to the statute ajnd 
which have the force and effect of law’, the Post 
ter General has assigned to his office (a) ‘the general 
direction of the postal service in all its branches’, ^b) 
‘The Executive Assistant to the Post Master General 
shall perfoi*m such duties as may be assigned to hjim 
from time to time by tlie Post blaster General’, (jc) 
‘The Special Assistant to the Post Master General shjall 
perform such duties as may be assigned to him by t|he 
Post Master General.’ I 

Respondent submits that: by these regulations ajnd 
under the Constitution and the law’s of the United 


I 
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States, it is the duty of the Post blaster General, in 
person or, by his special assignment, the duty of the 
Executive Assistant to the Post Master General or the 
Special Assistant to the Post Master General to hear 
or read all of the evidence and hear oral argument or 
read written brief of counsel for respondent, and per¬ 
mit counsel to except, if he desires, to any finding, con¬ 
clusion, or recommendation, (if such be made) by any 
other government official; so that whatever order may 
be made or passed on this citation shall be the inde¬ 
pendent judgment or decision of one who has heard 
or read the evidence and the argument of counsel for 
respondent * * * in order that the one who decides shall 
have first heard. 

18 Respondent demands compliance with the foregoing 
Departmental regulations and constitutional and legal 
requirements. 

This November 14th, 1940. 

(Signed) FREDERICK DUGDALE, M. D. 

Respondent. 

(Signed) Robert Hardison, 

Attorney for Respondent, 

27-8th Street, N. W. 

Washington, D. C. 

District of Cohmhia, ss.: 

Signed and sworn to by Frederick Dugdale, M. D., 
before me, this the 14th day of November, 1940. 


G. B. LIKENS, 
Notary Public, D. C.’^ 
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I 

The Motion and Affidavit were directed to the other Icita- 
tion at the time of the hearing upon the 13th day of Deteem- 
ber, 1940. j 

VUl, \ 

I 

Upon the 14th day of November, and the 13th day of j De¬ 
cember, 1940, respectively, plaintiff filed responses toi the 
charges and specifications in the citations, which respojises 
in words and figures were as follows: ! 

“Comes now the respondent, Frederick Dug(3[ale, 
M. D., and for answer to the charges, as set out in the 
specifications in this proceeding: 

1. He denies that the above named concern (Dia- 

plex) and himself or either are engaged in conduc‘|:ing 
a scheme for obtaining money through the mails| by 
means of false and fraudulent pretenses, represeijita- 
tions and promises in violation of 39 U. S. Code 259 ^nd 
732. ! 

2. He denies that said concern (Diaplex) and him¬ 
self operating as aforesaid, are obtaining and attempt¬ 
ing to obtain remittances of money through the mails 
from divers persons for a preparation called ‘Djia- 
plex’ upon pretenses, representations and promises 
contained in written and printed matter, sent throuigh 
the mails, asserting either literally or stating in ef¬ 
fect: (a) ‘That the said preparation, when used as lii- 
rected, will cure diabetes regardless of the age of tihe- 
user or the severity of the disease’; or (b) ‘That the 
use of the said preparation as directed in the treatmejnt 
of diabetes “raises a carbohydrate tolerance” and “i|e- 
sults in a gradual and lasting building up of the body 
glucose tolerance” or (c) ‘That the use of the said 
preparation as directed effectively replaces insulin In 
the treatment of diabetes’; or (d) ‘That the said prep^- 
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ration when used as directed in the treatment of dia¬ 
betes, causes the Islands of Langerhans “to produce 
a normal supply of insulin” or (e) ‘That the use 
of the said preparation as directed “reduces the blood 
sugar and sugar excretion in the urine” of “persons 
suffering from diabetes” or (f) ‘That all diabetics 
using the said preparation as directed, will obtain the 
19 same or similar results as those described in so-called 
case reports contained in the advertising literature of 
the said concern and party.’ 

3. Respondent denies that any pretenses, represen¬ 
tations, or promises sent by him or Diaplex, through 
the mails, in written or printed matter, taken singly or 
together, either state literally, or the language being 
given its natural import and moaning, are susceptible 
of being interpreted as affirming or tend to superin¬ 
duce in the mind of any person of ordinary intelligence 
the belief that the use of Diaplex will absolutely,' un¬ 
conditionally and without qualifications ‘cure diabetes, 
regardless of the age of the user or the severity of the 
disease’, or ‘that the use of the said preparation as 
directed in the treatment of diabetes will (in all cases) 
raise a carbohydrate tolerance’, and ‘results in a grad¬ 
ual and lasting result of the body glucose tolerance’, 
or ‘that the use of the said preparation as directed ef¬ 
fectively replaces (in all cases) insulin in the treat¬ 
ment of diabetes’, or ‘that the said preparation when 
used as directed in the treatment of diabetes, causes 
the Island of Langerhans’ (in all cases) ‘to produce a 
supply of insulin’, or ‘that the use"6f the'sai(i prepa¬ 
ration as directed reduces (in all cases) the blood 
sugars and sugar excretions in the urine of persons 
suffering from diabetes,’ or ‘that all diabetics using 



the said preparation as directed will obtain the same 
or similar results as those described in so-called case 
reports contained in the advertising literature o^ the 
said concern and party.’ | 

4. Respondent emphatically denies the charge that 
‘in truth and in fact, as said concern and party I well 
know, all of the aforesaid pretenses, representajtions 
and promises are false and fraudulent’; and resj^ond- 
ent affirms the fact to be that after a careful an(k ex¬ 
tensive investigation extending over a period of three 
years, he, in good faith believed, yet believes, and had, 
and has, in the exercise of an informed judgment, rea¬ 
sonable grounds for the belief, that ‘Diaplex,’ the 
remedy involved in this charge, will, when taken I and 
used as prescribed, act as an ‘efficacious therapeutic 
agency’, as asserted in the literature sent by respond¬ 
ent through the mails. j 


5. Respondent further states that the charge here 
made in substance is, that Diaplex was falsely and 
knowingly asserted to have properties and quali ties 
and value as a therapeutic agency, which it does not 
possess, and in the case of the United States of Aiber- 
iea vs. Horace Wayne Pierce and William Jess Pjred- 
more. No. 8401, in the District Court of the United 
States for the District of Colorado, the issue in ^his 
proceeding was there presented, tried and determijned 
in favor of resx>ondent’s contention here, upon an! in¬ 
dictment charging a violation of the Pure Food land 
Drug Act in that the defendants there shipped in | In¬ 
terstate Commerce the article herein involved, to-Vit, 
Diaplex, misbranded as per the language which i|t is 
charged respondent used in advertising Diaplex. 'jrhe 
verdict of the jury was one of ‘not guilty on all counts’ 
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and the judgment of the court, pursuant thereto was an 
acquittal of the accused, Horace Wayne Pierce, which 
in essentials and legal effect was a judicial determi¬ 
nation that Diaplex, as hero advei-tised was not mis¬ 
branded and that the statements in this proceeding 
charged to be false and fraudulent, were, in fact, true 
and lawful. Respondent alleges that the Diaplex that 
he is charged with having falsely and fraudulently ad¬ 
vertised and distributed through the mails, has been 
procured 'wholly from the said defendant in that 
prosecution, H. W. Pierce, and from no other source, 
and therefore, respondent stands in privity to the said 
Pierce, and, the issue being the same and there being 
a legal identity in the parties, he is entitled to plead 
and rely upon and he does hereby plead and rely upon 
the verdict, finding and judgment in that said case, 
20 and he pleads the same in bar and estoppel of the 
right of the Post Office Department, a division of the 
Executive Branch of the government to retry the is¬ 
sue there determined or to make a finding of guilt 
against him in this case contrary to the verdict of a 
jury and the judgment of a Court of the United States. 

6. Further answering, respondent alleges that it is 
not the office or function of the Post Office Department, 
or within its power or jurisdiction to i)rotect the pub¬ 
lic against bad trades, inefficient or even deleterious 
remedies, or to regulate Interstate Commerce in thera¬ 
peutic commodities or enforce the Pure Food & Drug 
Act or regulate the practice of any branch of the Heal¬ 
ing Art; and under the Sections of the Postal Laws 
invoked and relied upon in this proceeding even if Dia¬ 
plex was inefficacious or harmful, (which the i‘espond- 
ent denies), the Post Office Department would bo with¬ 
out power, jurisdiction or authority to prevent the 
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transmission of it in Interstate Commerce and through 
the mails providing that respondent in good faith be¬ 
lieved the representations, and statements regarding 
Diaplex made in the literature and advertisemjents 
transmitted by him. | 

7. The charge is that the fraud alleged consistls in 
sending through the mails written and printed majtter 
containing ‘pretenses, representations and proni(ises 
* * * to the effect’ that the said preparation has certain 
properties, qualities and results. This language (^oes 
not charge that the natural import and meaning ofi the 
language used was that the preparation had the prop¬ 
erties, qualities and the results alleged. The aver¬ 
ment that the words ‘is to the effect’ is a statement of 
a conclicsion of the pleader, that the general public to 
whose attention the language should come would Con¬ 
strue it to have a certain meaning other than its [na¬ 
tural import; and, it is not the allegation of a tact 
such as would afford a basis for the charge and for this 
proceeding. ! 

Having fully responded, respondent, Frederick Dpg- 
dale, M. D., offers to make proof in support of his con¬ 
tention and submits that the charges should be (dis¬ 
missed. 1 

This November 14th, 1940. 

Attached hereto, as an exhibit, is a certified copy of 
indictment No. 8401, United States vs. Horace Wayne 
Pierce and William Jess Predmore, in the District 
Court of the United States for the District of Colo¬ 
rado.” 1 


rx. j 

Upon the 10th and 13th days of December, 1940, the ca^es 
respectively came on for hearing upon the Motions |of 





30 


plaintiff, demanding an impartial hearing, and the Re¬ 
sponses of plaintiff to the citations, before Thomas J. Mur¬ 
ray, Assistant Solicitor of the Post Office Department, in 
the hearing room of the Post Office Department, (Ralph B. 
Manherz and William C. O’Brien appearing for the Post 
Office Department), at which time counsel for respondent 
renewed his written Motions supported by Affidavit 
21 demanding a fair and impartial hearing by officials, 
authorized by law and the regulations to hold them 
and make findings, who had not made any pre-commitments 
or pre-judgments against plaintiff. But plaintiff’s Mo¬ 
tions and demands, as to how and by whom the hearings 
should proceed and be conducted and determinations made, 
were overruled and denied by Thomas J. Murray, who pro¬ 
ceeded with the hearings. 

X. 

Plaintiff then moved to dismiss the citation and pro¬ 
ceedings upon the ground that no acts were charged to 
have been committed that constituted a fraud and a viola¬ 
tion of the Postal Laws, in that the fraud imputed to 
plaintiff consisted in sending through the mails certain 
false statements regarding the therapeutic value of “Dia- 
plex” as a treatment for Diabetes, and whether they were 
fraudulent or non-fraudulent depended upon whether they 
were true or false; and whether they were true or false 
turned upon their import and meaning, and the specifica¬ 
tions did not allege what their natural import and meaning 
were but charged only that they were “to the effect” which 
the specification ascribed to them. The language of the 
specifications, therefore, meant only that according to the 
interpretation which the person drawing the specifications 
put upon the written statement sent through the mails, such 
statements were false, and therefore their transmission 



31 


franclulent. The specifications did not allege that the 
ten statements sent through the mails were per $e 
or that the meaning which the specifications imputipd to 
them was their natural import and meaning, or was! such 
as the plaintiff intended them to have, or that a pers|)n of 
ordinary intelligence, to whose notice the statement spould 
come, would ascribe to them the import and meaning th^t the 
specifications impute; but the specifications chargedjonly 
that the statements were “to the effect”. This merely 
charged that, according to the interpretation' the 
22 draftsman of the specifications put upon the Writ¬ 
ten matter sent through the mails, it was false! and 
therefore constituted a fraud. This was not an allegajtion 
of a fact, namely, that there had been a fraudulent u^e of 
the mails, but was merely the statement of a conclusiojn of 
the pleader, that a violation of the Postal Laws had been 
committed in that manner. Therefore, this was not a vjalid 
specification upon which to base a charge of fraudulent!use 
of the mails, does not afford a basis for the citation, ^nd 
does not meet the requirements of the law* as to notice. 

The Assistant Solicitor over-ruled the Motion and iro- 

*1 

ceeded with the hearing; to which ruling and action Ithe 
plaintiff at the time excepted. 

XI. 

The Hearing by the Assistant Solicitor, Thomas J. Mur¬ 
ray then proceeded. The evidence taken before him con¬ 
sisted in documents and the testimony of witnesses, i It 
was stenographically reported, and the transcript co|m- 
prises 451 pages of typewritten matter. The evidence ^as 
directed to two points only; one to showing what the Al¬ 
leged pretenses, representations and promises concerning 
“Diaplex” were, which the Post Office Department claimed 
to be false and fraudulent. The only evidence received pr 



1 writ- 
Ifalse, 
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offered on this point was the reprint of a paper read at 
the Forty-first Annual Congress of the American Naturo¬ 
pathic Association, which is marked Post Office Depart¬ 
ment, Exhibit Two “D”. It showed conclusively that the 
pretenses, representations and promises charged in the 
citation to have been made and sent through the mails, 
were not in fact made or sent. The remaining evidence, 
both documentary and testimonial, w’as directed wholly to 
determining what the properties, qualities and therapeutic 
value of “Diaplex” as a treatment for Diabetes actually 
are. No evidence whatever was adduced or offered that 
showed or tended to show a lack of good faith and honest 
belief on the part of plaintiff as to the value of “Diaplex” 
as a treatment for Diabetes, or that showed or tended 
23 to show the absence of an honest belief on the part 
of plaintiff in the truth of the representations and 
statements he had sent through the mails. There is a total 
absence of evidence in the record to show a lack of such 
good faith and honest belief on the part of plaintiff, or 
that could satisfy the Postmaster General or his substi¬ 
tute of an absence of good faith and an honest belief on 
the part of plaintiff as to the therapeutic value of “Dia- 
plex’^ as a treatment for Diabetes. And, it was not by, 
through or at the Hearing “made to appear to the Post¬ 
master General, upon evidence satisfactory to him, that 
‘Diaplex’, Frederick Dugdale, M.D.; Frederick Dugdale, 
M. D., L.L.B., N.D., and their officers and agents as such, 
at Portland, Maine, are engaged in conducting a scheme or 
device for obtaining money through the mails by means of 
false and fraudulent pretenses, representations and prom¬ 
ises”, or that Frederick Dugdale, Chief Medical Advisor of 
“Diaplex”, Denver, Colorado, was so engaged. In the 
absence of such evidence a finding of fraudulent use of the 
mails on the part of plaintiff was wholly unfounded, with- 
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I 

i 


out support in the evidence, arbitrary, unauthorized, illegal 
and void, and afforded no basis for a fraud order, j The 
essential issue raised at the Hearing was as to the pi[oper- 
ties, qualities and therapeutic value of “Diaplex”j, and 
the material evidence taken upon that essential issue jbeing 
wholly opinion evidence as to the properties, qualities and 
therapeutic value of “Diaplex”, the principle announc^ed by 
the United States Supreme Court in School of Magnetic 
Healing vs. McAnnulty, 187, U. S. Page 94 applied. In 
that case the Supreme court interpreted Sections 392^ and 
4041 of the Revised Statutes, and held: 1 

“The statutes referred to were not intended to Isover 
any case which the Post Master General might regard 
as based on false opinions, but only cases of Actual 
fraud, in fact, in regard to which opinions form(|d no 
basis.” I 


XII. 


No evidence was adduced or offered that any persoi^ who 
had used “Diaplex” as a remedy for Diabetesl had 
24 complained of receiving no benefit from its usk or 
that any such person had not been benefited to the 
extent of the representations made by plaintiff, or jthat 
fraud of any kind had been perpetrated upon any person 
using it by misrepresentations concerning it, or that j any 
such person had been in any manner injured or defraided 
by its purchase or use. Plaintiff is informed, and belijeves 
and alleges upon information and belief that the citati^ons 
were not instigated or inspired by complaint made by any 
person who had used “Diaplex” under the direction of 
plaintiff, but that the citations and proceedings thereon 
were begun by Government Officials upon their own initia¬ 
tive, and without complaint or evidence to warrant tHem. 
A transcript by the reporter of the evidence taken at [the 


1 

I 





34 


Hearing, in four volumes consisting of 451 pages marked 
“Transcript of Proceedings,” volumes I, II, III and IV, 
a duplicate of which defendants have, is tendered herewith, 
which the Court is invited to consider and treat as an ex¬ 
hibit with this Complaint. 

XIII 

Although the Hearing was held, the witnesses testified, 
and the evidence was adduced before Thomas J. Murray, 
acting as Assistant Solicitor, and he alone viewed the ^\dt- 
nesses, saw their manner on the stand, and he alone was 
able to judge of their credibility and weigh their evidence; 
and although he alone ruled upon the Motions made, and 
heard the argument of counsel for plaintiff, in an analysis 
of the evidence and an exposition and application of the 
law, no findings or recommendations were made by Thomas 
J. Murray. 

At the conclusion of the argument by counsel for Re¬ 
spondent, he demanded on behalf of plaintiff, that, if find¬ 
ings and conclusions adverse to plaintiff should be made or 
recommended by the Solicitor or the official hearing the 
case, counsel for plaintiff should have notice of the pro¬ 
posed findings and recommendations before they were fi¬ 
nally acted upon by the Postmaster General; and 
25 should have an opportunity to appear and except to 
such adverse findings and recommendations and be 
heard in support of his exceptions, in behalf of plaintiff, 
by the official who should make the final decision, in order 
that he who should finally decide must first have heard: 
and in order that any finding or order adverse to plaintiff 
should be the independent opinion and judgment of the 
person making the decision, and should not be the mere 
adoption by him of the findings, conclusions, opinion and 




judgment of some other oflBcial not authorized by ^aw to 
make the decision. This demand of plaintiff was denied, 
and in the proceedings that were had, these rights thkt are 
implicit in the Statute, in the opportunity to be heard jwhich 
the citations assured to plaintiff, in orderly procedurk and 
in the requirements of the Constitution were violated, in 
that, the findings and recommendations were not majie by 
the official who took the proof, looked the witnesses iln the 
face, viewed their demeanor upon the stand, weighed jtheir 
testimony and heard the argument of counsel, but I were 
made by another person without any of these aids to ^ cor¬ 
rect conclusion and an independent judgment. 1 

Although Vincent M. Miles had no knowledge of th(| evi¬ 
dence nor of the argument of counsel, other than whatjmay 
have been reported to him, lengthy memorandums j em¬ 
bodying purported findings of fact and recommending 
fraud orders were made by someone in the office of the So¬ 
licitor for the Post Office Department and signed and |sub- 
mitted by the Solicitor, in which such findings of fact jand 
recommendations are summed up as follows: ! 

“From a very careful consideration of the entire 
record in this case, I find that “Diaplex” will not |and 
cannot permanently cure Diabetes regardless of I the 
age of the user or the severity of the disease; that the 
employment of “Diaplex” will not enable users to dis¬ 
continue finally the employment of insulin; that it will 
not raise the carbohydrate tolerance to normal; that 
it will not cause the islands of Langerhans to prodjice 
a normal supply of insulin, as represented in the liter¬ 
ature sent through the mails in connection with tjiis 
enterprise, and that the representations of the respond¬ 
ent to that effect are false and fraudulent. 1 

The evidence before me shows, and I so find, that 
this is a scheme for obtaining money through the malils 
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by means of false and fraudulent pretenses, represen¬ 
tations and promises. 

26 I therefore recommend that a fraud order be issued 
against Diaplex; Frederick Dugdale, M.D.; Frederick 
Dugdale, M.D., N.D., and their officers and 

agents as such at Portland, Maine. 

(signed) VINCENT M. MILES, Solicitor.” 

These purported findings of fact, had they been otherwise 
regular and valid, would have been insufficient to base a 
fraud order upon as such purported findings do not include 
many elements and facts essential in legal fraud, and a 
characterization of the facts found as a fraudulent scheme 
is a mere hridnm f'ldmen and not a finding of fraud. 

XIV 

According to the Statutes and the permanent regulations 
made and established for the Post Office Department, a final 
order denying use of the mails to a Respondent in a fraud 
order citation can be made only by the Postmaster Gen¬ 
eral, and in his unavoidable absence or inability to act, by 
the First Assistant Postmaster General. 

Although the memorandums signed by Vincent M. Miles, 
Solicitor, embodying findings of fact and recommending 
the issuance of fraud orders, ostensibly was made to the 
Postmaster General, that official never saw or acted upon 
them; but such action as was taken and had upon them was 
by S. W. Purdum, and purports to be that of the Acting 
Postmaster General. The reports of Vincent M. Miles, rec¬ 
ommending fraud orders were made on the 24th and 25th 
days of March, 1941, respectively, and fraud orders #15,321 
and #15,328, purporting to have been made by S. W. Pur¬ 
dum, as Acting Postmaster General, were made March 27th, 
and 29th, 1941, respectively. 
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Plaintiff is informed and believes and allejjes upon in¬ 
formation and belief the fact to be, that during the period 
from March 25th to March 29th inclusive, and for many 
days immediately before and after that period, Frank C. 
Walker, the Postmaster General of the United States was 
present, discharging the duty and performing the func¬ 
tions of his office, and available in the discharge ol| his 
duty as Postmaster General, to consider the reijorts 
27 and findings made by Vincent M. Miles, hear eicep- 
tions thereto, and read the records and hear tjrgu- 
ments upon the law and evidence to be advanced on behalf 
of plaintiff in support of his responses to the citations. 
Plaintiff alleges the fact to be that the Postmaster General 


and the other officials in the Post Office Department, who 
under the law were authorized to act, in the unavoidable 
absence or inability to act of the Postmaster General, upon 
the reports and recommendations made by Vincent M. 
Miles, were available, in discharge of the duty of the I*ost- 
master General in the premises, to consider the replorts 
and findings signed by Vincent M. Miles, hear exceptions 
thereto and read the records and hear arguments upon the 
law and the evidence advanced by plaintiff in support of 
his responses to the citations; but that all such persons 
failed to do so, and plaintiff was denied opportunity to 
appear before the official who according to law was to make 
the final decision, and present to such official the law and 
evidence upon which plaintiff relied in his defense. 


Plaintiff further alleges upon information and belief, jthat 
S. W. Purduin, unwarrantably proceeding as Acting I^ost- 
master General, did accept the recommendations and re¬ 
ports signed by the said Vincent M. IMiles, Solicitor, v|dth- 
out knowing or having any personal knowledge, whether 
any evidence had been offered or received which would jus- 
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tify or sustain such reports or recommendations, or wheth¬ 
er the charges set forth in the memorandum recommending 
the issuance of a citation had been sustained; and that said 
S. W. Purdum, thereupon, arbitrarily, and without war¬ 
rant or authority of law, and without evidence having been 
produced to him upon which to base said order, did issue 
a fraud order number 15,328, directing H. C. Donahue, as 
United States Postmistress at Portland, Maine, to return, 
all registered letters or any other letters or mail matter 
arriving at that Post Office, directed to “Diaplex’^, Freder¬ 
ick Dugdale, M.D., Frederick Dugdale, M.D., L.L.B., X.D., 
or their officers and agents as such, to the Post- 
28 master at the Post Office from which it was orig¬ 
inally mailed with the Avord “fraudulent” plainly 
written or stamped on the outside thereof. And likewise, 
the said S. W. Purdum, in the additional citation, issued 
October 19, 1940, against Frederick Dugdale, M.D., Chief 
Medical Advisor of Diaplex Laboratories, Denver, Colo¬ 
rado, and others, in which identical evidence and identical 
proceedings were produced, heard and had, made and is¬ 
sued another order number 15,321, instructing James 0. 
Stevie, as United States Postmaster at Denver, Colorado, 
to take identical action with registered mail and other 
letters or mail matter arriving there directed to “Diaplex 
Laboratories”, Frederick Dugdale, M.D., Chief Medical 
Advisor, and their officers and agents. And in each order, 
the Postmasters at Portland, Maine and at Denver, Colo¬ 
rado, Avere forbidden to pay any Postal ^loney Orders 
drawn to the order of said party or concerns, and directed 
to return them to the remitter of such Money or Postal 
Orders and inform them that the amount thereof Avould 
be returned upon the presentation of the original Order. 
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Such orders so issued and made by S. W. Purduir|, as¬ 
suming to function as Acting Postmaster General, ari not 
based upon any evidence heard and considered by the said 
S. W. Purdum, that warranted or authorized such an o|rder 
or orders, but were made and issued arbitrarily, without 
authority of law, and without either the Postmaster Gen¬ 
eral or S. W. Purdum first having heard and received!evi¬ 
dence ; and without the Postmaster General, or any autjhor- 
ized substitute acting for him, lirst having determined {that 
there was evidence satisfactory to him that said plaiilitilf 
had been obtaining or operating a scheme to obtain money 
or property of any kind through the mails by meani of 
false and fraudulent pretenses, representations or prjom- 

ises. I 

1 

Plaintiff alleges the fact to be that the said order^ of 
S. W. Purdum were unauthorized, illegal and void for Ithe 
further reason that the question as to the actual properties, 
qualities and therapeutic value of “Diaplex” as a remedy 
for Diabetes, is a highly scientific one that a college 
29 of chemists or medical scientists might debate pr 
days. And a decision of the issue presented by the 
responses to the citations involved a decision of that highly 
scientific question. The memorandums recommending |;he 
issuance of fraud orders show on their faces that no finding 
or decision was or could be made without a determinationj of 
that highly scientific question. Section Twelve of an J\.ct 
of Congress of 1938, entitled “AN ACT—To amend tjhe 
Act creating the Federal Trade Commission, to define its 
powers and duties, and for other purposes,” reads: 1 

“ (a) It shall be unlawful for any person, partner¬ 
ship, or corporation to disseminate, or cause to be dis¬ 
seminated, any false advertisement—(1) By United 
States Mails, or in commerce by any means, for tl^e 
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purpose of inducing, or which is likely to induce, direct¬ 
ly or indirectly the purchase of food, drugs, devices, or 
cosmetics; or” ^ * * 

And, by another Act which went into effect June 25th, 
1938, entitled: “AN ACT—To prohibit the movement in 
interstate commerce of adulterated and misbranded food, 
drugs, devices and cosmetics, and for other purposes,” it 
was provided that if any drug and medicine is sent through 
the Post Office Department, or through Interstate Com¬ 
merce in any form, unaccompanied by a full and true state¬ 
ment of the properties, qualities and the real nature of it, 
such omission constitutes “misbranding” and is a viola¬ 
tion of the law. The enforcement of these Statutes rests 
with the Federal Trade Commission and the Department 
of Agriculture. The Jurisdictions of those Agencies, to 
try and determine the question and issue decided in these 
proceedings, viz: what arc the properties, qualities and 
therapeutic value of “Diaplex” as a remedy for Diabetes, 
are sole and exclusive; and according to those Statutes, the 
decision of that question is beyond the jurisdiction and 
authority of the Post Office Department, and any finding 
or order based u^jon the attempted determination of that 
question, and decision of that issue, by the Postmaster 
General or by any substitute acting for him, is **tUtra vires 
and void. 

XV. 

30 The alleged scheme to defraud charged in the 
citations consists in sending through the mails cer¬ 
tain false statements and representations regarding the 
properties, qualities and therapeutic value of “Diaplex” 
as a treatment for Diabetes; and in the citation dated 
October 19, 1940, against “Diaplex Laboratories”, “Dia¬ 
plex”, H. W. Pierce, Sales Manager, Etc., plaintiff is cited 
and charged as Chief Medical Advisor, “Diaplex”, “Dia- 
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plex Laboratories”, and fraud order number 15,321 j runs 
ap:ainst him as Chief Medical Advisor of “Diaplex La)>ora- 
tories”. The entire supply of “Diaplex”, used by plaintitf 
in course of the transactions which the Postal Authorities 
allep:e to have been fraudulent, was procured from,l and 


used in collaboration with, H. W. Pierce. I 

In 1936, prior to the use of “Diaplex” by plaintin, H. 
W. Pierce was indicted and tried in the United Spates 
District Court for Colorado, upon a charge of having' vio¬ 
lated “The Pure Food and Drug Act”, in selling and'dis¬ 
tributing “Diaplex” in Interstate Commerce carriec^ on 
through the mails, and otherwise, misbranded in langujage, 
in substance, import and meaning the same as that wjiich 
it is charged that plaintiff used in describing his treat¬ 
ment with “Diaplex”. The verdict of the jury was Mnot 
guilty on all counts”, and the verdict, and the judgment 
of the Court thereupon, acquitting H. W. Pierce, were in 
essentials and legal effect a judicial determination tihat 
“Diaplex”, as here advertised, was not misbranded, ind 
that the statements concerning it, charged in these proceed¬ 
ings to be false and fradulent, were in fact true and law¬ 
ful. j 

Plaintiff in his response to each of the citations agaijist 
which fraud orders :5^15,321 and #15,328 were made, plead 
the trial, verdict and acquittal of H. W. Pierce as 
judicata^* to the citations against him as set out, paragra|ph 
5, section VIII, page 20 of this Complaint. In the report 
and findings of fact and recommendations signed by Vin¬ 
cent M. Miles, and in the findings and orders signed by 
S. W. Purdum, assuming to be Acting Postmastjer 
31 General, they in violation of the principles la^ 
down by the Courts of the United States in Sandin 
V. Morgan, 225 Fed. 226, Coffey v. United States, 116 U. 
442, United States v. Zukor, 161 U. S. on page 48, in Unitid 
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States V. Salen, 244 Fed. 296, and in Dennison v. Payne, 
293 Fed. 333, disregarded said pleas of ‘'res judicata’-, 
and plaintiff alleges the fact to be that said pleas of former 
acquittal to the citations were a bar and an estoppel against 
the proceedings and findings, and the orders made therein, 
and for that reason the fraud orders made against him are 
unwarranted, illegal, null and void. 

XVI. 

Plaintiff, Frederick Dugdale, did not at any time, or at 
all, send, or cause to be sent, through the United States 
mail any false or fraudulent representations or promises 
to any person or persons, company or companies, associa¬ 
tion or associations, whomsoever or whatsoever; and said 
plaintiff did not receive or attempt to obtain any money 
or property of any kind through the mails by means of 
ialse or fraudulent pretenses, representations or promises 
whatsoever. 

The fraud orders made and issued against him are not 
based upon evidence and were made and issued arbitrarily 
and without authority of law, and without the Postmaster 
General or any lawful or authorized substitute, first hav- 
iiicr heard and received evidence, and without him first 
having determined there was evidence satisfactory to him 
that the said plaintiff had been obtaining, or operating a 
scheme or device to obtain, money or property of any 
kind, through the mails by means of false or fraudulent 
pretenses, representations, or promises; and plaintiff 
alleges the fact to be that though the fraud orders made 
against him recite “it having been made to appear to the 
Postmaster General, upon evidence satisfactory to him 
that”, the words recited are printed in a stereotyped print¬ 
ed blank form, and their recital was a mere formality and 
the affirmation made therein untrue. 
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XVII. i 

I 

32 The fraud orders so issued by S. W. Purdui^, as¬ 
suming to act as Postmaster General of the Xjjnited 
States, and directed to H. C. Donahue, as United States 
Postmistress at the City of Portland, Maine, and to JIames 
0. Stevie, as United States Postmaster at the Ci|y of 
Denver, Colorado, were issued contrary to and in yiola- 
tion of the provisions of the Constitution of the Ujnited 
States, particularly the 5th, 6th, 9th and 10th Amendrrjents, 
and in contravention of the Postal Laws and Regulations, 
in the manner and wav herein alleged and set forth. And 
are unwarranted, ^‘vltra vires”, illegal, unconstitutional 

and void. ! 

1 

XVIII. i 

Since said orders have been issued, by S. W. Purdum, 
assuming to act as Postmaster General, as herein stated, 
and directed to the Postmistress of the City of Portland, 
Maine, and the Postmaster of the City of Denver, Colorado, 
they have retained and returned mail matter, of various 
kinds and character, both of a private and business nature, 
directed to said plaintiif, and the mail matter and various 
letters so held, retained and returned by the Postmasters, 
pursuant to said orders, contained money rightfully legally, 
and lav^ully l>elonging to plaintiff, for services rendered 
to his various patients at his ofiSce in Portland, Main*?, as 
well as letters from his patients containing confidential 
communications regarding their ailments and illnesses! and 
letters about social and non-professional matters, and |said 
mail matter directed to said Plaintiff will continue tb be 
retained and returned pursuant to said orders, if the con¬ 
tinued enforcement of same is not enjoined. | 
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XIX. 

Great and irreparable injury has been done to the plain¬ 
tiff by virtue of the issuing, and enforcement of said 
orders, and further great and irreparable injury will con¬ 
tinue daily if the enforcement of said fraud orders is not 
enjoined, and plaintiff has no plain speedy or adequate 
remedy at law, or any, in fact, except such as may be 
afforded by a Court of Equity. 

XX. 

33 If a preliminary or interlocutory injunction is 
not granted, pending the hearing and determination 

of this matter on its merits, great and irreparable injury 
will be inflicted upon, and sustained by plaintiff, and great 
and irreparable injury will result to plaintiff before the 
rights and claims of plaintiff can be investigated and 
finally adjudicated if a preliminary or interlocutory in¬ 
junction is not granted; in that, his mail both of a private 
and business nature, will be retained and sent back to the 
senders thereof, and each and every one will be stamped 
by the Postmaster as “fraudulent”, and the injury, re¬ 
sulting therefrom, will be great and irreparable. 

34 WHEREFORE, Plaintiff prays: 

(1) That process issue forthwith, summoning the 
defendants, and each of them, to appear and answer this 
Complaint. 

(2) That a preliminary injunction be granted the plain¬ 
tiff, pending the hearing, determination, and adjudication 
of this matter on its merits, enjoining and restraining the 
defendants, and each of them, from continuing in effect 
the fraud orders or either of them herein referred to, and 
requiring plaintiff’s said mail to be delivered pending the 
hearing hereof. 
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(3) That a permanent injunction be granted the plain¬ 
tiff, upon final hearing, forever enjoining and restraining 
the defendants, and each of them, from continuing in Effect 
the said fraud orders, or either of them, made and i^ued 
by defendant, S. W. Purdum, assuming to be Acting jPost- 
master General, and that plaintiff be permitted and Allow¬ 
ed to receive his mail in due course, and in the manner and 

I 

way the same had been received by plaintiff, prior tb the 
issuance of said fraud orders. | 

(4) That the defendant, Frank C. Walker, Postmaster 

General of the United States, be commanded and enjoined 
to cancel, revoke, rescind and annul such fraud orders, 
and each of them. j 

(5) For such other and further relief as will meet the 
exigencies of the case and be agreeable to equity. | 

(6) And that plaintiff recover of the defendant^ his 

costs about this action expended. ! 

FREDERICK DUGDALE, 
Plaintiff. j 

I 

Robert Hardison, 

Counsel for Plaintiff, 

27 Eighth Street, N. E., 

Washington, D. C. 

• • • • • I 


36 Motion to Dismiss and Motion for I 

Summary Judgment. 

Defendants, by their attorneys, move the Court to dis¬ 
miss the complaint filed herein and to enter summary judg¬ 
ment for the defendants for the following reasons: j 
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1. The complaint fails to comply with the provisions of 
Kuie 8(e) (1) and 12(f) of the Federal Eules of Civil 
Procedure in that it is prolix, redundant, and contains im¬ 
material, impertinent and scandalous matter. 

2. The Court does not have jurisdiction over tlie de¬ 
fendants S. J. Donahue, postmaster of the City of Port¬ 
land, Maine, and James 0. Stevie, Postmaster of the City 
of Denver, Colorado, for insufficiency of service of process. 

3. The complaint does not alle£j:e facts sufficient to show 
that the fraud orders were arbitrary, illep:al and void. 

4. That the answer of defendants and the exhibits made 
a part thereof and submitted therewith show that the fraud 
orders were lawfully issued after full, fair and impartial 
hearing, that they are supported by valid substantial evi¬ 
dence and that this Honorable Court is without power to 
restrain the enforcement thereof. 

WHP^REFORE, The defendants pray that the 
37 plaintiff’s bill of complaint be dismissed and the 
Court enter summary judgment for the defendants. 


Answer to Complaint to Enjoin the Postmaster General of 
the United States, and Postmasters of the Cities of Port¬ 
land, Maine, and Denver, Colorado, from Enforcing 
Fraud Orders Issued by S. W. Purdum, Acting Post¬ 
master General of the United States. 

38 

Come now the defendants, Frank C. Walker, Post¬ 
master General of the United States; S. W. Purdum, Sec¬ 
ond Assistant Postmaster General; and Vincent M. Miles, 
Solicitor of the Post Office Department, and for answer to 
the complaint and petition for ])reliininary and permanent 
injunction filed herein, say: 
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Defendants admit that certain fraud orders agains^ the 
plaintiff were recommended by Defendant Vincent M. 
Miles, Solicitor for the Post Office Department o^ the 
United States. Defendants admit that on March 27, jl941, 
Defendant S. W. Purdurn, Acting Postmaster General of 
the United States, signed and issued a fraud order direct¬ 
ing the postmaster at Denver, Colorado, not to deliver or 
permit to be delivered mail of any kind addressed to |Dia- 
plex Laboratories; Diaplex; II. W. Pierce, General ^ales 
^lanager; H. \V. Pierce; Dr. Frederick Dugdale, All D., 
Chief Aledical Advisor; and their officers and agentls as 
such, at Denver, Colorado. Defendants admit that on 
Alarch 29, 1941, Defendant S. W. Purdurn, Acting 
.S9 Postmaster General of the United States, si^paed 
and issued a fraud order directing the postmaster 
at Portland, Alaine, not to deliver or permit to be deliv(pred 
mail of any kind addressed to Diaplex; Frederick Dug<Jale, 
AI. D.; Frederick Dugdale, AI. D., L. L. B., AL D., and their 
officers and agents as such, at Portland, Alaine. j 

Defendants aver that S. W. Purdurn issued the said fr^ud 
orders by virtue of authority vested in the Postmaster Gen¬ 
eral by Sections 259 and 732 of Title 39 United States Code 
and lawfully delegated to said S. AV. Purdurn as Acting 
Postmaster General under the provisions of Section 4, 
Paragraph 5, Subparagraphs 1 and 5 of the Postal Liws 
and Regulations, edition of 1932. 1 

j 

Defendants deny that they have proceeded contrary] to 
the Statutes of the United States and postal regulations 
made pursuant thereto or that they have invaded jor 
\’iolated the rights, privileges, immunities and liberties 
guaranteed plaintiff by the Constitution of the United 
States, particularly the Fifth, Sixth, Ninth and Teijth 
Amendments thereof. I 
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(a) Defendants admit that on October 19, 1940, two 
citations were issued bv Defendant Vincent M. ;^^iles, Solici¬ 
tor of the United States Post Office Department, chargins? 
plaintiff with conducting a scheme or device for o))taining 
money through the mails by means of false and fraudulent 
pretenses, representations and promises. Defendants ad¬ 
mit that said citations initiated the proceedings upon which 
the above stated fraud orders were mased and that said 
citations w'ere not based on the complaint of any victim of 
said scheme. Defendants deny that said citations and 
charges were initiated adventitiously or without evidence 
or information to support them or warrant their issuance. 

(b) Defendants deny that tlie gist of the offense charged 
was sending through the mails certain false representations 
and statements as to “Diaple.x." Defendants aver that 
the gist of the offense charged in the citations and speci¬ 
fications was the solicitation and obtaining of remittances 
through the mails for “Diaplex” by means of false and 
fraudulent pretenses, representations and promises. 

Defendants deny the allegations of plaintiff that the 
citations and specifications did not charge a fact, i. e., a 
fraud, that the charges were merely conclusions of 
40 the pleader, and that the citations alleged no fact 
affording any basis for the fraud orders issued. In 
connection with said denial defendants respectfully invite 
attention to certified copy of said citations and charges 
hereto attached as Exhibit “A.” 

(c) Defendants deny all of the allegations contained in 
paragraph “c” of the introduction of the Complaint and 
respectfully invite attention to Exhibit “A”, certified copy 
of the citations and charges; to Exhibit “E”, certified c*opy 
of fraud order No. 15321, issued by the Acting Postmaster 
General March 27,1941, and the memorandum of the Solici¬ 
tor of the Post Office Department dated March 24, 1941, 
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embodying a finding of fact and recommendation foil’ the 
issuance of said fraud order; and to Exhibit “C”,! cer¬ 
tified copy of fraud order No. 15328, issued by the Acting 
Postmaster General March 29, 1941, and the memoranidum 
of the Solicitor of the Post Office Department dated March 
25, 1941, embodying a finding of fact and recommendation 
for the issuance of said fraud order. I 


(d) Defendants admit that they disregarded and re¬ 
fused to accept as a bar a plea of res judicata made by 
plaintiff wherein plaintiff in response to the citations 
pleaded the verdict of a jury and judgment of the Uijited 
States District Court for Colorado acquitting H. "W. Pijerce 
upon a charge of having violated the Pure Food and ll)rug 
Act. Defendants deny that the parties and the issues >|vere 
the same in the said prosecution and in the fraud ofrder 
proceedings, and that the alleged judgment of acquittal of 
the said H. W. Pierce in the District Court for Colorado 
w’as res judwata of the issue presented in the fraud ojrder 
citations. i 


(e) Defendants deny all the allegations set fortlji in 
paragraph “e” of the introduction to the Complaint. 
41 (f) Defendants deny all of the allegations j set 

forth in paragraph “f” of the introduction to| the 
Complaint. 

(g) Defendants deny that the official making the 
determinations and fraud orders failed to weigh the ’evi¬ 
dence or consider or have before him the arguents jand 
exceptions of counsel for plaintiff. Defendants admit Ifhat 
the final determinations and fraud orders were not m'ade 
bv the official who conducted the hearing. ! 




nal 


(h) Defendants deny that except in case of his unavoid¬ 
able absence the Solicitor for the Post Office Departnjent 

I 


I 
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is required by regulation to personally hold hearings, take 
evidence, view witnesses and hear arguments in fraud or¬ 
der cases. Defendants admit that following hearings con¬ 
ducted by Thomas J. Murray, Defendant Vincent M. Miles 
signed findings of fact and recommendations for the issu¬ 
ance of fraud orders against plaintiff. Defendants admit 
further that demand was made by plaintiff or opportunity 
to be heard by the official making same prior to said find¬ 
ings and recommendations. Defendants aver that Thomas 
J. Murray is an official of the Office of the Solicitor, duly 
delegated to conduct fraud order hearings, and that the 
findings of fact and recommendations of Vincent M. Miles 
aforesaid were made after considering and weighing the 
evidence adduced at the hearing held before said Thomas 
J. Murray in plaintiff’s case. 

(i) Defendants admit the allegations of paragraph “i” 
of the introduction to the Complaint but aver that plaintiff 
has no legal “right” to except to propose<l findings or to 
other privileges claimed in said paragraph. 

(j) Defendants admit that the hearings in the case of 
plaintiff were concluded on the 6th and 9th days of Jan¬ 
uary, 1941, that the findings and recommendations of the 
Solicitor, Defendant Vincent M. Miles, were made on the 
24th and 25th days of March, 1941, and that the fraud 
orders were issued on the 27th and 29th days of March, 

1941, respectively. 

42 (k) Defendants admit that findings of fact in 

the case of plaintiff were prepared, drafted and 
made in the Office of the Solicitor of the Post Office De¬ 
partment and thereafter submitted to S. \V. Purdum, Act¬ 
ing Postmaster General. Defendants admit that the fraud 
orders issued against plaintiff were also prepared and 
drafted in the Office of the Solicitor of the Post Office De- 
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partment and submitted to S. W. Purdum, Acting Post¬ 
master General. j 

Defendants deny all of the remaining allegations con¬ 
tained in paragraph “ k ” of the introduction to the I com¬ 
plaint. I 

I. i 

1 

Defendants deny that at all times mentioned in the |com- 
plaint Defendant Frank C. Walker was acting as !post- 
master General of the United States and that S. W. I Pur¬ 
dum was acting as Second Assistant Postmaster General 
of the United States. Defendants aver that at the {time 
of issuance of the fraud orders against plaintiff Defend¬ 
ant Frank C. W'alker w’as absent and not engaged irj the 
performance of his official duties, and that his authority 
and powers were lawfully delegated to and exercise(li by 
Defendant S. W. Purdum as Acting Postmaster Generali of 

the United States. i 

i 

II. 1 

Defendants have no knowledge sufficient to form a belief 
concerning the allegations contained in paragraph yll’ 
of the complaint except as stated in the findings and recom¬ 
mendations of Defendant Vincent M. Miles reviewingj the 
evidence upon which the fraud orders against plai^itiff 
were based, and in the stenographic transcript of the 'tes¬ 
timony adduced at the fraud order hearings, all of w^ich 
are made a part of this answer and are submitted herewith 
as Exhibits “B”, “C” and “D”, respectively. 

III. 

Defendants have no knowledge sufficient to form a belief 
as to the allegations of fact contained in paragraph ^‘I|I” 
of the plaintiff’s complaint except as stated in the findijigs 
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of fact and recommendations of Defendant Vincent 
43 M. Miles reviewing the evidence upon which the 
fraud orders complained of were based, and in the 
stenographic transcript of the testimony adduced at the 
fraud order hearings made a part of this answer as De¬ 
fendants’ Exhibits “B”, “C” and “D.” 

IV. 

Defendants admit that plaintiff has circulated through 
the United States mails various statements with respect 
to the alleged effects of “Diaplex” as a treatment for 
diabetes. Defendants deny the remaining allegations of 
fact in paragraph ‘‘IV” of the plaintiff’s complaint. De¬ 
fendants again respectfully invite attention to Exhibits 
“B” and “C”, hereto attached. 

V. 

Defendants admit that plaintiff uses the United States 
mails in the sale of “Diaplex” as an alleged treatment for 
diabetes and that prior to the issuance of the fraud orders 
complained of herein plaintiff received the quantity of 
mail alleged, but defendants have no knowledge as to 
whether or not plaintiff receives daily a great numl^er of 
letters from various persons regarding matters other than 
the sale of “Diaplex.” 

Defendants admit that plaintiff has a right to practice 
his profession in accordance with law but deny that he is 
entitled to carry on the fraudulent scheme described in the 
findings of fact and recommendations of Defendant Vin¬ 
cent M. Miles as described in defendants’ Exhibits “B” 
and “C.” 

VI. 

Defendants admit the allegations of fact contained in 
paragraph “VI” of plaintiff’s complaint. 
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VIT. 


44 Defendants admit that after having been sejrved 

with citations, plaintiff, with counsel, appeared at 
the Office of the Solicitor for the Post Office Department, 
at Washington, D. C., on or about the first of Novenjiber, 
1940, to wit, October 23,1940, and conferred with William C. 
O’Brien, Attorney, and Ralph B. Manherz, Assistant! At¬ 
torney in the Post Office Department, and that F. "W. Nojrris, 
Senior Medical Officer of the Federal Food and Drug j Ad¬ 
ministration, was present and .ioined in the conference. De¬ 
fendants admit that on said occasion the said attorneys and 
the said Dr. Norris expressed a conviction as to the worth¬ 
lessness of “Diaplex” for diabetes and the soundness of 
the fraud order charges, but defendants deny that the feaid 
attorneys and Dr. Norris evinced any personal antagonism 
or animosity whatsoever toward plaintiff. Defendants| ad¬ 
mit that plaintiff filed a motion and affidavit on Noveniber 
14,1940, in words and figures as stated in paragraph 
of the complaint and that a motion and affidavit directed to 
the citation against plaintiff at Denver, Colorado, was filed 
on November 13, 1940. 1 

I 

Defendants deny that plaintiff failed to receive a fair ^nd 
impartial hearing of the charges preferred in the speci¬ 
fications and again respectfully invite attention to the 
findings of fact and recommendations of defendant Vincent 
M. Miles made a part hereof as Exhibits “B” and “C” 
and to the transcript of testimony submitted herewith las 

Exhibit “D”. | 

VIII. j 

Defendants admit the filing by plaintiff of responses!to 
the specifications and charges in words and figures as stalled 
in paragraph “VIII” of the complaint. i 
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IX. 

Defendants admit that on December 10 and 13, 1940, re¬ 
spectively, the charges against plaintiff came on for hear¬ 
ing before Mr. Thomas J. Murray in the hearing room of 
the Post OflBce Department and that William C. 
45 O’Brien and Ralph B. Manherz were present. De¬ 
fendants admit that counsel for plaintiff at that time 
renewed the motions set forth in paragraph “VII” of the 
complaint and that said motions were overruled and de¬ 
nied. Defendants aver that said Thomas J. Murray was 
authorized by law’ and postal regulations to conduct such 
hearings and that prior to the said hearings the said 
Thomas J. Murray had formed no pre-commitments or pre¬ 
judgments against the plaintiff and had no knowledge of 
any kind concerning the business of plaintiff. 

Defendants aver further that a fair and impartial hear¬ 
ing was afforded plaintiff and that the evidence adduced 
at said hearing showred that the enterprise conducted by him 
through the mails was fraudulent and within the purview 
of the statutes therein made and provided, and again in¬ 
vite attention to Exhibits “B” and “C” submitted here¬ 
with. 

X. 

Defendants admit that plaintiff moved to dismiss the cita¬ 
tions and proceedings upon the alleged ground that no acts 
w’ere charged to have been committed w’hich constituted a 
fraud in violation of the postal lawrs and that the hearing 
officer overruled said motion and proceeded wdth the hear¬ 
ings over the exception of plaintiff*. Defendants deny that 
the charges did not set forth adequate and valid specifica¬ 
tions or misrepresentation sufficient to afford a proper basis 
for the citations or that the said charges failed to meet the 
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requirenioiits of law as to notice. Defendants aver thatjthe 
natural and controlling import and meaning of the represen¬ 
tations of plaintiff upon which the charges were based vl^ere 
as stated in the specifications of charges served upon plain¬ 
tiff, and in this connection defendants respectfully inyite 
attention to Defendants’ Exhibits “A”, “B” and “C”lat¬ 
tached hereto and made a part hereof. j 

Defendants deny the remaining allegations containec^ in 
paragraph “X” of the complaint. 


XI. 
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Defendants admit that this matter proceeded | to 
hearing before Thomas J. Murray, that the evidence 
taken before said Thomas J. Murray consisted of dojiu- 
ments and the testimony of witnesses, that the hearing ■w^as 
stenographically reported and that the transcript of safiie 
comprises 451 pages of typewritten matter, I 

i 

Defendants deny that the evidence adduced at the hear¬ 
ing was limited to showing that the pretenses, representa¬ 
tions and promises charged were in fact being made by 
plaintiff and to arriving at a determination of the actiial 
properties, qualities and therapeutic value, if any, of “Dia- 
plex”. Defendants deny that the only evidence offered j)r 
received at the hearings with respect to the pretenses, rep¬ 
resentations and promises made by plaintiff was a reprijit 
of a paper read at the Forty-first Annual Conference <j)f 
the American Naturopathic Association (Govt. Ex. 2-d) or 
that no evidence whatever was offered or received which 
would show that the pretenses, representations and proip- 
ises charged were actually made or that no evidence was ad¬ 
duced which showed or tended to show a lack of good faitjh 
and honest belief on the part of plaintiff in the truth of the 
]-epresentations and the statements sent through the mails 


I 
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by Mm in furtherance of the sale of “Diaplex” or that 
there is a total absence of evidence in the transcript show¬ 
ing a lack of good faith and honest belief on the part of 
plaintiff as to the therapeutic value of “Diaplex” as a treat¬ 
ment for diabetes, or that the evidence adduced at the hear¬ 
ings upon the essential issues consisted wholly of opinion, 
or that it was not made to appear upon evidence satisfac¬ 
tory to the Postmaster General that plaintiff was engaged in 
conducting a scheme for obtaining money through the mails 
by means of false and fraudulent pretenses, representa¬ 
tions and promises. In this connection defendants again 
respectfully invite attention to the transcript of 
47 the hearing attached hereto and made a part hereof 
as Exhibit “D”. 

XII. 

Defendants admit that the citations and subsequent pro¬ 
ceedings against plaintiff were instituted by Government 
ofiBcials upon their own initiative and were not instigated or 
inspired by the complaint of any user of “Diaplex”. De¬ 
fendants deny that the citations against plaintiff were is¬ 
sued and the fraud order proceedings begun without evi¬ 
dence or that no evidence was offered or adduced at the 
hearing showing that any user of “Diaplex” had not been 
benefited to the extent of the representations made by plain¬ 
tiff with respect thereto or that no person had been in any 
way defrauded or injured as a result of its purchase and use 
pursuant to misrepresentations made by plaintiff concerning 
it. Defendants are informed and therefore aver that it is 
not necessary that persons victimized by fraudulent enter¬ 
prises conducted through the mails shall complain thereof 
before citations may be lawfully issued and fraud order 
proceedings instituted against such enterprises. 
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XIIT. 

Defendants admit that Mr. Thomas J. Murray conducted 
the hearings, that he heard and viewed the witnesses, rijiled 
upon motions, heard the argument of counsel for plaiiltitf 
and weighed the evidence adduced. ! 


Defendants admit that at the conclusion of argum(ent 
counsel for plaintiff demanded that he be given noticcj of 
and opportunity to appear and except to any proposed jad- 
verse findings and recommendations before action thereon 
bv the Postmaster General and that said demand was de- 

• I 

nied. Defendants admit that lengthy memorandums Em¬ 
bodying findings of fact and recommendations for the j is¬ 
suance of fraud orders against plaintiff were prepared! in 
the Office of the Solicitor, that said memorandums wEre 
submitted to and signed by the Solicitoi*, namely, Defend¬ 
ant Vincent M. Miles, and that the language quoted 
48 in the 13th paragraph of the complaint constituj;es 
in part the contents of one of the said memorj|n- 

dums. 1 

i 

Defendants deny that no findings or recommendatio[as 
were made by Thomas J. Murray. Defendants deny far¬ 
ther that defendant Solicitor Vincent M. Miles had no kno'vjrl- 
edge of the evidence nor of the argument of counsel other 
than as reported to him by someone in the Office of the Solic¬ 
itor or that he did not weigh the evidence adduced at t^e 
hearings or that he merely adopted the findings, concl|i- 
sions, opinions and judgment of another official or that tlie 
findings and recommendations signed by him and su|)- 
mitted to the Postmaster General in the case of plaintijff 
were not the expression of his own independent opiniojii 
and judgment of the matters therein discussed. | 
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Defendants deny all other allegations contained in para¬ 
graph of the complaint not already herein specifi¬ 

cally admitted or denied. 

XIV. 

Defendants deny that according to the statutes and per¬ 
manent regulations made and established for the Post Of¬ 
fice Department fraud orders can only be made and is¬ 
sued by the Postmaster General in person, or in his ab¬ 
sence by the First Assistant Postmaster General, but de¬ 
fendants are informed and aver that by virtue of the pro¬ 
visions of Paragraph 5 of Section 10 of the Postal Laws 
and Regulations, edition of 1932, the Second Assistant Post¬ 
master General may act and j>erform the duties and func¬ 
tions of the Postmaster General in the absence of the Post¬ 
master General and the First Assistant Postmaster Gen¬ 
eral. 

Defendants deny that on March 27 and 29, 1941. de¬ 
fendant Frank C. Walker was present and available for the 
discharge of his duties as Postmaster General or to con¬ 
sider the said findings and recommendations made by de¬ 
fendant Vincent M. Miles, hear e.xceptions thereto, read 
the record and hear arguments upon the hiw and evidence 
advanced on behalf of the plaintilf in support of 
49 his responses to the citations, but defendant Frank 
C. Walker avers that he was absent from the Dis¬ 
trict of Columbia for the period from March 22, 1941, to 
April 3, 1941, inclusive. Defendants further aver that Mr. 
Ambrose O’Connell, the lawfully appointed and empowered 
First Assistant Postmaster General, was absent from the 
District of Columbia for the period from March 23, 1941, 
to April 2, 1941, and that as a result thereof defendant S. 
W. Purdum became the duly constituted Acting Postmaster 
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General of the United States with authority to perform all 
of the functions and duties of Postmaster General. | 

Defendants admit that the fraud orders complainedl of 
were issued and made by defendant S. W. Purdum, Acting 
Postmaster General, on March 27 and 29,1941, respectively, 
and that the said S. W. Purdum accepted the findings and 
recommendations signed by Defendant Vincent M. Mi^s, 
Solicitor, without having personally heard the evidehce 
adduced in support thereof. Defendants deny that the 
fraud orders were issued by said S. W. Purdum unwarraint- 
ably, arbitrarily, without authority of law and withbut 
personal knowledge or any knowledge of whether any ^vi- 
dence had been offered or received which would justify| or 
sustain the same. | 

Defendants admit that determination of the issues pre¬ 
sented by the responses to the citations served on plainiiff 
involved decision of a highly scientific question, but |ie- 
fendants aver that said question was one of fact and in 
support of this averment again respectfully invite atten¬ 
tion to the findings and recommendations of defendant v|n- 
cent M. Miles, Government Exhibits “B” and “C”, hereto 
attached, and to the stenographic transcript of the hearings, 
submitted herewith as Exhibit “D”. j 

50 Defendants deny all of the allegations contained in 
paragraph “XIV” of the complaint not herein sjje- 
cifically admitted or denied. 

XV. 

Defendants admit that in the citation dated April lj9, 
1940, and the fraud order No. 15321, plaintiff is referred 
to as “Chief Medical Advisor”. | 

Defendants admit that the scheme charged to be fraudu¬ 
lent in the citations consists in sending through the mail cer- 
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tain false statements and representations regarding the 
properties, qualities and alleged therapeutic value of “Dia- 
plex” as a treatment for diabetes. Defendants aver, how¬ 
ever, that coincident with such false statements and repre¬ 
sentations plaintiff also solicited remittances of money 
through the mails for said so-called “Diaplex”. 

Defendants admit the supply of “Diaplex” used by the 
plaintiff in the course of the transactions found to be fraudu¬ 
lent was procured from and used in collaboration with one 
H. W. Pierce. 

Defendants have no knowledge sufficient to form a belief 
as to whether or not the said H. W. Pierce was, in 1936, 
indicted and tried in the United States District Court for 
Colorado upon a charge of having violated the “Pure Food 
and Drug Act” as alleged in complaint, or as to whether 
a verdict of “not guilty on all counts” was rendered therein 
acquitting H. W. Pierce as alleged in the complaint. De¬ 
fendants admit that plaintiff in his responses to the cita¬ 
tions against which the fraud orders complained of were 
made, pleaded the alleged trial, verdict and acquittal of H. 
W. Pierce as “res judicata*^ to the citations, but defendants 
aver that the allegation of plaintiff that such al- 
51 leged acquittal renders the question of use of the 
mails to defraud “res judicata** is a conclusion of 
law which they are not required to answer, but they never¬ 
theless deny said allegation. 

XVI. 

Defendants deny the allegations contained in paragraph 
“X\T” of the complaint and aver the facts to be as stated 
in the memorandums of defendant Vincent M. Miles hereto 
attached as Exliibits “B” and “C”. 
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XVII. 

Defendants aver that the allegations contained in pajra- 
graph “XVn^^ of the complaint are conclusions of law 
which defendants are not required to answer, but defejid- 
ants nevertheless deny said allegations. 

XVIII. 

Defendants admit that, since the issuance of the 
orders herein complained of, the postmasters at Portland, 
!Maine, and Denver, Colorado, have returned and, unless 
restrained by ths Honorable Court, will continue to return, 
all mail matter received at those post offices addressed} to 
the plaintiff under the names covered in the fraud ordejrs, 
but defendants deny that the said mail matter contains 
money rightfully, legally and lawfully belonging to pe 
plaintiff. Defendants have no knowledge as to whether 
or not any mail matter addressed to plaintiff and returnedj in 
accordance with the provisions of the fraud orders herein 
complained of contained letters from patients regardibg 
their ailments and illnesses or with respect to social a^hd 
nonprofessional matters, or whether such mail matter c(])n- 
tained money for services rendered by plaintiff to his 
various patients. Defendants aver that the purpose of the 
fraud orders was to purge the mails of a fraudulent ent(ir- 
prise, and that they have no means of separating mail for 
plaintiff relating to said fraudulent enterprise from that 
which is of a personal character and are not required to ujn- 
dertake such separation. | 

XIX. I 

52 Defendants deny the allegations of fact contained 
in paragraph “XIX” of the complaint. 1 



I 

I 
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xx: 

Defendants admit that unless restrained by this. Honor¬ 
able Court all mail addressed to the plaintiff under the 
names and at the post offices mentioned in the fraud orders 
complained of will be returned to senders stamped “Fraud¬ 
ulent/’ Defendants deny that such action will work any 
damage upon the legal and proper rights of the plaintiff 
and aver that should enforcement of the fraud orders be 
restrained as prayed by plaintiff, irreparable injury will 
be done the public. 

WHEREFORE, having fully answered the plaintiff’s 
Bill of Complaint herein the defendants pray that the said 
Bill and Petition for preliminary and permanent injunc¬ 
tions be dismissed with reasonable costs. 


53 Objection of Plaintiff to Motion to Dismiss and 
Motion for Summary Judgment. 

Comes now the j^laintiff by his attorney and objects to 
the Motion denominated “Motion to dismiss and Motion 
for Suimnary Judgment,” and as grounds of his objection 
sets forth: 

1. The two-headed Motion is a procedural anomaly un¬ 
authorized in the Rules of Civil Procedure for the District 
Courts of the United States, and unwarranted in and un¬ 
known to any kind of Federal Procedure established either 
by Statutes or Rules of Court. The two different Motions 
included in it call for different, inconsistent and contradic¬ 
tory procedures under different rules. The Motions and the 
procedures thereon are based upon and determined by Rules 
12 and 56 respectively, and the Rules of Civil Procedure 
do not authorize different and distinct Motions or Defenses 
to be scrambled together. The two motions have different 
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offices and functions and turn upon and are controlleii by 
different legal principles; to permit them to be scramjbled 
together or the threads of the two to be interwovei|, as 
here attempted, would conduce to confusion, uncertajinty 
and delay, rather than to directness and expedition wjhich 
are the main objects of the rules. I 

2. Insofar as the Motion purports to be a “Motioji to 
Dismiss,” based upon Rule 12, it violates Rule 12 in jlliat 
the Rule requires a motion making the defense jthat 
i34 is stated in this motion, “shall be made before plead¬ 
ing if further pleading is ])ermitted,” and defend¬ 
ants did not make such defenses before filing Answer!. 


3. The Motion to dismiss should be denied because | the 
Complaint alleges various essential and material faicts. 
which essential facts, if proved, will entitle plaintiff to'the 
relief claimed. The Complaint states a cdaim upon wljiich 
relief can be granted. The Complaint and Answer raise 
genuine issues as to material facts upon which the cjase 
turns. 

4. Insofar as the two-headed Motion purports to be a 
Motion for a “summary judgment,” it should be denied 
because there are several vital issues of fact raised bv jthe 
Complaint and the Answer, the determination of which jre- 
quire proof de-hors the record made at the Hearing in jthe 
Post Office Department, and the plaintiff desires to tj^ke 
proof, consisting in oral testimony of witnesses, upon th^se 
issues, in support of his Motion for a temporary injunctipn, 
as well as upon his claim for a permanent injunction. j 

5. The objection that the Complaint violates the Rujles 
of Civil Procedure in that it is prolix and redundant ajnd 
contains immaterial, impertinent and scandalous matterj is 
unfounded. The Bill of Complaint narrates a lengthy trajis- 
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action by various officials of the Post Office Department, 
and reviews a wide field of official action, bristling with mis¬ 
feasances, errors and mistakes, interfering with a course of 
professional practice in the art of healing which involved 
a highly scientific question, and the transcriiDt of the evi¬ 
dence and the record of the hearing in the Post Office De¬ 
partment covered many hundreds of i)ages. The gist of 
the Complaint is, tliat in numerous and diverse ways vari¬ 
ous officials of the Post Office Department were guilty of 
misfeasance, went contrary to the Statutes, the Regu- 
55 lations of the Post Office Department, and the pro¬ 
visions of the Constitution, and exceeded their au¬ 
thority in numerous ways, and it was necessary to point 
these derelictions out with minuteness and in detail in order 
to state the whole case and comply with the Rules of Fed¬ 
eral Procedure. Whether a Bill of Complaint stating a 
case such as the one here is prolix or redundant, or contains 
immaterial, impertinent or scandalous matter depends upon 
the character of the case stated and the nature and com¬ 
plexity of the official transactions and facts that are nar¬ 
rated and attacked in the i^leading. If the length and de¬ 
tail of such a complaint would condemn it the surest way 
for public officials to escape correction for misfeasance and 
errors in office is to commit so many, in such covert mannei-, 
as to prevent a complete narration of them in a Bill of Com¬ 
plaint to enjoin them. 

6. It is a fundamental ])i-ineiple of Federal Procedure 
based upon Statute, that a Federal Court may proceed 
and grant relief as to defendants over who it has obtained 
jurisdiction, though it may not have jurisdiction over others 
who would be proper though not indispensable parties to 
the suit. In the event the Court should not have jurisdic¬ 
tion over the defendants, S. J. Donahue, Postmaster of the 
City of Portland, Maine, and James 0. Stevie, Postmaster 
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of the City of Denver, Colorado, for insufficiency of se^’vice 
of process or for any other reason, such an absencje of 
jurisdiction would be no ground to support either mojtion. 
The two named defendants are not indispensable paifties, 
nor is jurisdiction over them necessary to complete rlelief 
prayed for in the Bill. The injunction, as prayed for, ag^hist 
continued enforcement of the fraud orders made bv the IPost 

* I 

Office Department, would afford complete relief, as thel two 
named defendants, S. J. Donahue and James O. Stevie are 
mere subordinates of the Post Master General, and 
56 their actions would be determined by such ordetis as 
the Court would enjoin upon the Postmaster General. 

7. Tlie findings and fraud orders made thereupon j are 
idtra vires, illegal, unconstitutional and void because, 1(a) 
respondent, (plaintiff), was denied an opportunity to pre¬ 
sent his defense, in any manner, to the official whose filinc- 
tion and duty it was to make the ultimate determination 
and upon whose independent judgment, only, the findings 
and orders could be based, and thereby the rule that ‘Mie 
who decides must have first heard” was violated to plain¬ 
tiff’s hurt; (b) such findings and ordei's as were made wjere 
not the acts of an official, who alone had the authorit\’l to 
make them, but were the acts and deeds of someone un|in- 
thorized; (c) the purported findings and the orders m^de 
thereupon were without evidence to support them and ^re 
not based upon sufficient evidence; and (d) the purporied 
findings that were made do not support, anthoiize, or war¬ 


rant the fraud orders made thereupon. 


8. Both of the stated motions sliould be denied beeaiise 
the Complaint alleges actions, acts and procedure by (de¬ 
fendants done and had upon the citations and the hearinigs 
that are ultra vires, illegal and void; and the record, whi^ch 
the defendants exhibit with their Answer shows on its fajee 
that certain of the actions, acts and procedure complainhd 
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of, caused the fraud orders, that were made, to ultra 
vires, illegal and void. And the exhibit of defendants also 
discloses the pertinence, relevance and necessity of oral tes¬ 
timony and other evidence, outside of the exhibit, on the 
issues arising on the Complaint and Answer. 


57 Order Dismissing Complaint and Entry of 
Summary Judgment for Defendants. 

Upon consideration of the motion to dismiss the com¬ 
plaint filed herein and for summary judgment on behalf of 
the defendants, it is by the Court this 21 day of October, 
1941, 

ORDERED, ADJUDGED and DECREED that the mo¬ 
tion to dismiss filed on behalf of the defendants be, and the 
same hereby is granted : 

And upon further consideration of the bill of complaint 
filed herein, and the answer of the defendants with exhibits 
attached thereto, and upon consideration of the transcript 
of the proceedings and exhibits before the Post Office De¬ 
partment, it is by the Court, 

ORDERED, ADJUDGED and DECREED that summary 
judgment be, and same is hereby entered for the defend¬ 
ants. 

DANIEL W. O’DONOGHUE, 
Justice. 
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Filed Oct. 30,194l. 

59 Statement of Points Upon Which Plaintiff Frederick 
Dugdale Intends to Rely in this Appeal. | 

Be it noted that on this Appeal plaintiff states andl will 
rely upon the following points as constituting prejudjicial 
error requiring reversal of judgment of District Oou|-t. 


I. I 

In sustaining Motion to Dismiss and making order j dis¬ 
missing complaint and then granting motion for and ei^ter- 
ing summary judgment for defendants the action and orders 
of the Court were inconsistent, self-contradictory and! er¬ 
roneous in that the jurisdiction over the subject matter |and 
the Court’s power to proceed further ended upon the Idis- 
missal of the complaint and the Court thereupon was With¬ 
out jurisdiction or juridical power to proceed further ^nd 
render summary judgment. | 

ii. i 

The motion upon which complaint was dismissed ^nd 
summary judgment entered should have been overriiled 
because in the form it has it is unauthorized in the Rules 
of Civil Procedure for the Federal Courts or in any other 
permissible procedure in those Courts, and the vice iiji it 
goes beyond mere technical non-conformity to any author¬ 
ized Federal Procedure. 

60 III. j 

The double-headed motion considered as a motion 

I 

to dismiss the complaint is unfounded insofar as it is ba$ed 
upon an alleged failure of plaintiff to comply with Rjile 
8(e) 1 and Rule 12(f) of Federal Civil Procedure becaikse 
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failure to comply \vith those rules does not warrant dis¬ 
missal of complaint. 

IV. 

The double-headed motion considered as a motion to dis¬ 
miss the complaint should have been denied because insofar 
as it is based upon an alleged failure of plaintiff to comply 
with Rule 12(f) of Federal Civil Procedure and insofar 
as it asserted defenses arising upon the pleadings and is 
based upon Rule 12(b), was not made, as required by those 
rules, before answer was filed. 

V. 

The double-headed motion considered as a motion to dis¬ 
miss and for judgment on the pleadings should have been 
denied because the complaint makes a number of claims 
upon which relief can be granted and issue of fact is joined 
by the Answer upon a number of the claims stated in the 
Complaint. 

VI. 

The Post Office Department having proceeded by cita¬ 
tion against plaintiff, (respondent in the citations), is 
bound by and limited to that form of procedure, which it 
adopted, and tlie implications arising from that form and 
the terms of the citations and specifications served upon 
])laintiff. 

VIT. 

The motion for summary judgment upon the record im¬ 
plies, and in fact postulates that the findings and fraud 

orders are whollv without basis other than the record 

•> 

61 upon the citations, and that the Post Office Depart- 
m.ent in reaching its conclusion and in making the 
orders complained of considered no facts or circumstances 
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other than what were gathered from the evidence secured 
at the hearing, and that such officials relied upon no! per¬ 
sonal information or specialized knowledge or other mpans 
of enlightment than that which appears in the transc^ript 
of the record. ! 

VIII. 

j 

The motion insofar as it is a motion for summary .iijidg- 
ment should have been denied because a motion fclr a 
summary judgment is based upon Rule 56, and under l3ec- 
tion C of Rule 56 such a judgment can be rendered only 
^‘if the pleadings, depositions and admissions on file, to¬ 
gether with affidavits, if any, show that, except as to j the 
amount of damages, there is no genuine issue as to any |ma- 
terial fact and that the moving party is entitled t|3 a 
judgment as a matter of law”; and (a), as that parj of 
the motion invoking a summarj’ judgment reads: “1}hat 
the answer of defendants and tlie exhibits made a part 
thereof and submitted therewith show that the fraud I or¬ 
ders were lawfully issued after full, fair and imparjtial 
hearing, that they were supported by valid substan|tial 
evidence and that this Honorable Court is without pojver 
to restrain the enforcement thereof”, the motion itself d'pes 
not allege the existence of the requisite conditions or stlate 
of the record; and (b), as the record shows conclusively 
that there are a number of genuine issues as to material 
fact, therefore the moving party is not entitled to a judg¬ 
ment as a matter of law. 


The contention of defendants that the Court was with¬ 
out jurisdiction because of lack of proper service on S. J. 
Donahue, Postmaster of Portland, Maine, and James 0. 

Stevis, Postmaster of Denver, Colorado, is unfound- 
62 ed; (a) in that the general appearance of those ae- 
fendants was entered by the motion to dismiss a^id 



70 


for summary’ judgment and by the answer, and (b) in that 
such defendants, though proper were not necessary parties 
to the litigation.. . 

X. 

When the nature, number and complexity of the actions 
surveyed in the complaint and upon which it is based are 
considered it is apparent that the complaint is not prolix 
or redundant nor does it contain immaterial, impertinent 
and scandalous matter. 

XL 

The citations and specifications allege no actions or con¬ 
duct constituting fraud, as the imputed fraudulent scheme 
consisted in sending through the mails certain statements, 
representations and promises concerning the therapeutic 
value of Diaplex as a treatment for Diabetes which were 
assumed to be fraudulent because false. The citations do 
not aver directly that the statements, representations and 
promises were false, or that they were so according to 
their natural import and meaning, or the meaning intended 
by th^ user, or that would be given them by persons to 
whom they would come, hut aver only that their falsity 
and therefore the fraud was to be found in a construc¬ 
tion which the accuser ascribed to them. 

XII. 

The evidence showed that the statements, representa¬ 
tions and promises regarding Diaplex that were sent 
through the mails were different than those that were 
alleged to have been sent and to have constituted the fraud; 
therefore the fraud specified and imputed was not proved. 

XIII. 

The essential issue presented on the citations and con¬ 
tested at the hearing was as to what were the actual prop- 




71 


erties, qualities and therapeutic value of Diaple^ as 
63 a treatment for Diabetes. This is a highly scientific 
question upon which scientific opinion may and ^oes 
differ, and the Post Office Department was without juris¬ 
diction or authority, under the principle laid down by the 
Supreme Court in School of Magnetic Healing vs. McAn- 
nulty, to hear or decide such cases turning upon differences 
in scientific opinion. 

XIV. 

The refusal of the Post Office Department to tre^t a 
verdict and judgment of the United States District C^urt 
for the District of Colorado plead by the plaintiff as albar 
and estoppel to its power and authority to determine that 
the properties, qualities and therapeutic effects of Dia]>lex 
as a treatment for Diabetes were other than plaintiff stated 
them to be in the literature sent by him through tlie mails. 

XV. 

The Statutes and Regulations were violated in the fail¬ 
ure and refusal of the Solicitor for the Post Office [De¬ 
partment either to take the testimony of witnesses, re¬ 
ceive evidence and make up the record containing the proof 
taken, or to hear counsel for respondent review, discuss 
and analyze the law and evidence upon whicli he relied and 
object to any proposed recommendations by the Solicitor. 

XVI. 

The Postal Statutes and Regulations were violated j by 
the Solicitor’s Office withholding the record made ujiion 
the citations from the Postmaster (xeneral and the Fijrst 
Assistant Postmaster General, in the due and regullar 
course of administration, and having the findings and jthe 
fraud orders signed by S. W. Purdum Second Assistant 
Postmaster General, purporting to act as Postmaster Gen¬ 
eral, in the absence of those officials. | 
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64 • XVII. . 

The Postal Statutes and Regulations were violated 
and Due Process of Law was denied plaintiff in being de¬ 
prived of the opportunity and right to be heard by the 
Postmaster General on the law and the evidence, in op¬ 
position to any adverse findings or orders recommended 
bv tlie Solicitor S Office. 

XVTII. 

The Postal Statutes and Regulations were violated and 
Due Process of Law was denied plaintiff in being deprived 
of the opportunity and right to be heard by the Official 
acting as Postmaster General on the law and evidence, in 
opposition to any adverse findings or orders recommend¬ 
ed by the Solicitor’s Office. 

XIX. 


There was not a scintilla of evidence to support the find¬ 
ings or orders that were made. 

XX. 


No finding of a scheme to defraud was made as the pur¬ 
ported findings contain no finding of many essential ele 
ments in fraud. The purjx>rted findings are a Brutum 
Fulmen and not a finding of fraud sufficient to support 
fraud orders. 

XXI. 


The findings that were made do not support the fraud 
orders made. 


XXII. 


Neither the findings nor the fraud orders were made by 
the Postmaster General or by S. W. Purdum assuming to 
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act as Postmaster Greneral. Nor were such findings I and 
orders the act and deed of either the Postmaster General 
or S. W. Purdum but were the acts and d^eds of some jper- 
son or persons in the Office of the Solicitor for the rosl 
Office Department. They were made and drafted in 
05 the Office of the Solicitor; were then placed before 
S. W. Purdum assuming to act as Postmaster Gen¬ 
eral, who adopted them as his own and signed his name to 
them without reading the records or taking cogniziknce 
of the law or the evidence involved in the records made 
on the citations. i 


XXIII. 

I 

The statement in the fraud orders, “it having been njade 
to appear to the Postmaster General, upon evidence satis¬ 
factory to him, that Diaplex; Frederick Dugdale, M. ID.; 
Frederick Dugdale, M. D., L. L. B. N. D., and their offi(^ers 
and agents as such, at Portland, Maine, are engaged) in 
conducting a scheme or device for obtaining money through 
the mails by means of false and fraudulent pretenjpes, 
representations, and promises”, is false in that no evidejnce 
satisfactory or otherwise was considered hy the Acting 
Postmaster General, but the fraud orders were made in fhe 
Office of the Solicitor General and adopted, (mentally 
swallowed), and signed by S. W. Purdum without cbw- 
sideration of cridence. | 

XXTV. I 

i 

No presumption of validity or correctness attaches! to 
the official acts and orders of the Post Office Department, 
proceeding as it did in this case contrary to the Postal 
Statutes and Regulations. When such officials procded 
contrary to the law the conclusions they reach are ijiot 
presumptively correct, and the rule that their findings ajnd 
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.orders, involving- proof, will be upheld if and when any 
evidence can be found to support them does not obtain; 
but the Courts will hold their acts and orders void when 
such violations of the Statutes and Regulations, under 
which they proceed, deprive them of jurisdiction to make 
such orders and findings. And even if violations and ir¬ 
regularities committed should not deprive the Postal Au¬ 
thorities of jurisdiction to act, and even if the Court, when 
orders irregularly made are based upon evidence 
66 should scan and weigh the evidence for itself and 
determine whether the decision and order of the 
Administrative Tribunal are supported by the weight of 
the evidence, such action by the Court could be had only 
upon a final trial of tlie issues, and not upon a motion for 
summary judgment. 

XXV. 

Congress had not the constitutional pow-er, nor did it 
have the design or intent in the Act of June 19, 1934, to 
authorize the Supreme Court to prescril>e a Rule of Pro¬ 
cedure for a District Court of the United States empower¬ 
ing it to render a summary judgment upon a record such 
as the one presented in the District Court in this case; 
and the Supreme Court had neither the Constitutional Au¬ 
thority nor the actual intent or design, in framing Rule 
8, 12 and 56 of Federal Rules of Civil Procedure, to au¬ 
thorize or empower the United States District Court for 
the District of Columbia to grant a motion to dismiss or 
for a summary judgment upon a record such as the one 
presented in this case. 

XXVI. 

The constitutional grant, “Congress shall have power to 
establish Post Offices and Post Roads’’, standing alone and 
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unlimited by the let, 5th, 6th, 9th and 10th Amendments 
would not empower Congress to authorize the procedure 
and the actions of the Post Office Department donej and 
had on the citations involved in this case. No more Would 

I 

the Postal Statutes and Regulations authorize, waijrant 
or empower the procedure, actions and orders of the jPost 
Office Department done and had on the citations involved 
here; and when the restrictions and limitations of tjhose 
Amendments, upon both Congressional and Administrative 
authority, are read, as they must be, into the Statutes', and 
Postal Regulations, it becomes apparent that, in | the 
procedure findings and orders of the Post Office Deij>art- 
ment, plaintiff’s rights under the Constitution,! the 
67 Statutes and the Regulations have been invadedj and 
violated. 

XXVII. 

The complaint, the motion for summary judgment anc^ the 
answer raise an issue as to the sufficiency of the evidence 
taken at the hearing in the Post Office Department to Sup¬ 
port the findings and the fraud orders made. The e|om- 
plain further alleges a number of such vices, irregulari¬ 
ties, departures from and violations of the Statutes '^nd 
Regulations by the Officials in the Post Office Department 
as destroy any presumption of validity and regularity in 
the findings and fraud orders made by the Post Office 
Department, and that evidence other than that appealing 
in the transcript of the hearing before the Post Office De¬ 
partment is necessary to a determination of the issue^ as 
to these vices and irregularities. This brings the dase 
squarely within the principle announced by the United 
States Court of Appeals for the District of Columbia in 
S. Elbert Pike, and others v. Frank C. Walker, Postmaster 
General, and others, decided March 17, 1941, since it ',ap- 
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p,eaTS '“tliat there is at least" a reasonable doubt .on'the 
merits'’ and the judgment on the motion has deprived 
plaintiff of “a full and free opportunity to show that the 
complaint against him is unfounded”. 

XXVIII. 

The evidence taken at the hearing in the Post Office 
Department not only was not such that upon it reasonable 
men would all agree that plaintiff was guilty of the fraud 
charged, but an analysis of it upon a final trial by the 
Court will demonstrate (a) that he was not guilty and (b) 
that the Post Office Department was without jurisdiction 
to try the issue presented upon the response of plaintiff 
to the citations. Moreover, the complaint tenders 
68 and offers to make proof, dehors the transcript of 
the hearing in the Post Office Department upon 
which the Court acted in granting a summary judgment, of 
such irregularities in Administrative Procedure (a) as 
destroy all presumption of correctness in the findings and 
orders of the Post Office Department, and (b) deprived the 
Department of jurisdiction to make the fraud orders 
against plaintiff. 

XXTX. 

Plaintiff at the hearings in the Post Office Department 
demanded how the hearings should proceed and by whom 
they should be conducted and determinations made, and 
by motions and objections asserted all the rights claimed 
in his complaint; and their denial rendered void the find¬ 
ings and orders made upon the citations. 
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1 

i 

j 

Memorandum for the Postmaster General Embodying a 
Finding of Fact and Recommending the 

Issuance of a Fraud Order. j 

POST OFFICE DEPARTMENT 

i 

Office of the Solicttor i 

Washington | 

March 25,1041. 

In the Matter of Charges That 
Diaplex, Frederick Dugdale, M. D., Fred¬ 
erick Dugdale, M. D., L. L. B., N. D., 
at Portland, Maine, are engaged in con¬ 
ducting a scheme for obtaining money 
through the mails by means of false and 
fraudulent pretenses, representations 
and promises, in violation of 39 U. S. 

Code 259 and 732 (Sections 3929 and 
4041 of the Revised Statutes, as amend¬ 
ed). 



Under date of October 19, 1940, the above-named 


con¬ 


cern and party were forwarded copy of a memorai^dum 
of charges on file in this office and called upon to ^how 
cause on November 19, 1940, why a fraud order should 
not be issued against them. This hearing was postp^)ne<i 
to December 10, 1940. A written answer to the charges 
was received from Mr. Robert Hardison, Attorney at Law 
of Washington, D. C., who represented the respondents 
in this matter. The case was taken up for hearing on 
the last named date and was heard on December 10^ 11, 
12 and 13, 1940. The transcript of the testimony taken 
consists of 451 typewritten pages and is, by this reference, 
hereby made a part hereof. At the conclusion of the 
hearing on December 13, 1940, respondents’ counsel re¬ 
quested and was granted until January 6, 1941, to appear 
and argue the case as well as to file a brief. Oral ai’gu- 
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ment was had on January 6, 1941, and the brief of re¬ 
spondent was filed on that day. 

I have carefully considered all of the evidence in this 
case and find the facts to be as follows: 

Under the names set forth in the caption of this mem¬ 
orandum, Frederick Dugdale is engaged in the advertise¬ 
ment and sale of a preparation called “Diaplex” as a 
treatment for the disease of diabetes. The memorandum 
of charges served upon the respondent in this case on 
October 21, 1940, alleges that the following false and frau¬ 
dulent pretenses, representations and promises were made 
in connection with the sale of this product; 

That the said preparation, when used as directed, will 
cure diabetes regardless of the age of the user or the 
severity of the disease; 

That the use of the said preparation as directed in the 
treatment of diabetes “raises the carbohydrate tolerance” 
and “results in a gradual and lasting building-up of the 
body glucose tolerance”; 

That the use of the said preparation as directed effec¬ 
tively replaces insulin in the treatment of diabetes; 

That the said preparation, when used as directed in the 
treatment of diabetes, causes the islands of Langerhans 
“to produce a nonnal supply of insulin”; 

That the use of the said preparation as directed “re¬ 
duces the blood sugar and sugar excretion in the urine” 
of persons suffering from diabetes; and 

That all diabetics using the said preparation as directed, 
\\T.ll obtain the same or similar results as those described 
in so-called case reports contained in the advertising litera¬ 
ture of the said concern and party. 
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Dr. Frederick Dugdale, the owner and operator o^ this 
enterprise, became interested in the product “Diaplex'^ 
about November 1936, and after a short period ofi time 
began its advertisement and sale tlirough the mails, j 

In advertising “Diaplex” to the public. Dr. Dugdale 
sends to interested persons who make inquiry, and to 
others w’hose names he obtains in various ways, a printed 
circular entitled “The Successful Treatment of Diajbetes 
"With Diaplex”. A copy of this printed circular was re¬ 
ceived in evidence as Government Exhibit 2-D. The follow¬ 
ing statements are quoted from this circular: | 

Diabetes is the result of the pancreas failing to| pro¬ 
duce an internal secretion or hormone known as jinsu- 
lin, from a group of cells within its structure, kpown 
as the Islands of Langerhans. 

Lacking this normal supply of insulin, the bo(Jy is 
unable to properly use the foods known as carl))ohy- 
drates, (starches and sugars) with the result that 
the blood contains an excess amount of sugar, T^hich 
filters through the kidneys, and appears in the u,rine. 

# m * I 

1 

It is the writer’s opinion the primary cause of the 
Islands of Langerhans failing to carry on their normal 
function, is due to their failure to receive the prioper 
supply of minerals and vitamins, absolutely necedsary 
for the manufacturing of insulin. j 

The treatment on which this paper and case rej^orts 
are based, is made from an herb called salt bush, known 
technically as Atriplex, and is dispensed under j the 
trade name of ‘ ‘ Diaplex ’ ’. I 

• # * j 

In the writer’s opinion, Diaplex replaces the minjeral 
content of the body which is below normal, and it also 
contains the various vitamins, which through their 
actions in association with the minerals on the Central, 
Sjunpathetic and Para Sympathetic or Vegetative 
nervous systems, act upon the glands of internal secre¬ 
tion, especially the Islands of Langerhans, causing 
them to produce a normal supply of insulin, 'which 
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through its action makes it possible for the body to 
utilize and store the glucose (sugar) in the form of 
glycogen until needed. 

The findings associated with the use of this treatment 
will be of interest to the electronist and user of the 
Ellis Microdyiiameter for it reduces very effectively 
the entire range of reactions covered in an electronic 
examination and materially steps up the reactions on 
all the endocrine glands. 

The instructions for preparing the treatment arc to 
put three teaspoonfuls of the herb into a pint of 
water and boil it for ten minutes in any U'pe of cook¬ 
ing utensil, EXCEPT ALUMINUM, then strain and 
drink the infusion while hot, never cold or when re¬ 
heated. The electronic and Ellis tests prove the wis¬ 
dom of this advice, for tests have been made on the 
patient’s blood before and after drinking the Diaplex 
tea hot and the reactions are changed within ten min¬ 
utes. Tests have also been made on the blood -when the 
tea was taken cold, and though it showed a reduction in 
the readings, it was not so effective and the reactions 
were not manifest for thirty minutes. 

Boiling the herb, then letting it become cold, and later 
reheating or reboiling it before being used, showed it 
to be the least effective, the reactions not coming in 
until one hour later. This also applies to the tablets 
which are a concentration of the herb when put into 
solution. These patients have also l>een checked up 
before and after they had taken the Diaplex tea or 
tablets on the Electronic instrument and the Ellis 
Micro-Dynameter and my Electronic findings confirm 
those of Dr. Hudson of Hollywood, California, made 
in March, 1933, and the findings made on the Ellis 
^licro-Dynameter by Dr. Brovrn of Quincy, Ohio, in 
1936, proving the therapeutic value of Diaplex as a 
treatment for diabetes. 

Before starting the use of this ti-eatment, the physi¬ 
cian should keep in mind that diabetes is a chronic dis¬ 
ease, and that this treatment is not offered as a miracle 
panacea for the disease and if he wishes to see his 
patient secure results it must be continued for a period 
of many months. 
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After the patients urine is clear and their-blood sugar 
has been reduced to its normal range of 80 td 120 
mgms. per lOOcc, advise them to continue the treatment 
for at least one year in order to completely reminer^lize 
their bodies, and have them also adhere to a goodj bal¬ 
anced diet during this time. ] 

In closing I wish to quote tlic following statement made 
by Josliii: (1) “No one expects that diabetes will be 
treated ten years from now as it is today. I believe 
that something will be found which will make tjhese 
lazy Islands of Langerhans secrete good insulin.i In 
the meantime, every diabetic wdio prolongs his! life 
for one day, conies so much nearer to the New lEra, 
with its CURE of the disease”. | 

The results of a very careful investigation, byl the 
writer, on the benefits "which have been secured firom 
the use of Diaplex in diabetes, and the possibiljities 
w’hich this treatment offers the diabetic sufferer l^ads 
him to the belief, that as its use becomes more un^tver- 
sal during the coming years, it will prove the prophecy 
of Joslin’s statement, and that NATURE has brought 
the Diabetic sufferer a remedy for this disease through 
the use of the herb kno'wn as “Diaplex”. | 

SUMMARY I 

The herb. Saltbush, which is being dispensed under the 
trade name of Diaplex, represents an efficient treat¬ 
ment for diabetes. 

Its greater advantage is, its administration is simple, 
in that it may be taken by mouth. " 

It is FREE from any secondary effect regardles^ of 
the amount taken. j 

It reduces the blood sugar, and the sugar excretioii in 
the urine, and raises the carbohydrate tolerance, with¬ 
out upsetting the digestive organs. | 

The use of this treatment results in a gradual and list¬ 
ing building up of the body glucose tolerance. 1 

I 

It can, in many cases, replace insulin, which is a substi¬ 
tute for the normal product of the pancreas. i 


I 

1 
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• It furnislies the body with the minerals and vitamins, 
from which the Islands of Langerhans, can manufac¬ 
ture natural insulin. 

Its therapeutic value has been proven by physicians 
in their practice, and it opens up entirely new possibili¬ 
ties in the treatment of this disease. 

Individually prepared letters are sent to interested per¬ 
sons in which the disease of diabetes and the treatment 
“Diaplex” are further described. In one of these letters 
sent to a inquirer by Dr. Dugdale (Govt. Ex., 2-C), the fol¬ 
lowing statements are made: 

Diaplex is a herbal treatment for diabetes, which lias 
been used for several years with very satisfactory re¬ 
sults thoroughly checked by laboratory analysis of 
blood and urine. 

# • # 

The diabetic who orders Diaplex, has generally^ suf¬ 
fered with diabetes, for a period of years associated 
with the various complications frequently present in 
such cases and for wdiich insulin of various types and 
amounts has been used daily over this period of time. 

Diaplex gradually builds up the functions of the 
glands in the pancreas, the Islands of Langerhans, 
so they will secrete a sufficie/nt amoimt of normal in- 
suLm. 

This treatment has for its objective, the securing of a 
recovery process, which after the sufferer has been 
returned to health, remains permanent over a period 
of years, wnthout further treatment being necessary. 

* * * 

To secure this treatment, it is necessary that the per¬ 
son ordering same, furnish me wnth certain informa¬ 
tion regarding their case. As this wms not outlined in 
your letter, I am enclosing a symptom blank for you 
to fill out and return to me. 


* Italics supplied. 




S3 


The symptom blank referred to in the foregoing] letter 
reads as follows (Govt. Ex., 2-F); 1 


Maine 

.119... 


D I A P L E X 
(Eastern Office) 

Room 310 Libby Building 

10 Congress Square j 

Portland Maine 

Symptom Blank Date.119... 

Xame. Age...l. 

Please Print j 

Street and No. . 

City and State. j _ 

When did you first learn you liad Diabetes?. J.... 

When did you last have your urine examined! for 

sugar? . 1 .... 

How much sugar was present in this urine?. |.... 

Do you examine your own urine?.|_ 

Have you had your blood examined for sugar?... .|.... 

When was the last examination made?. |.... 

How much sugar was present in the blood?. 1 . ... 

Are you using insulin?.If so, how many unitjs do 

you use?. ^... 

Morning?.... Noon?_Night?_At Bedtime?[... 

What type: Regular, Protomine, Protomine Zinc?] 

Encircle Type You Are Using 1 
Has your eyesight been effected by your Diabetes?]... 
Have your toes, feet, or legs been effected by your pia- 

betes ?. I... 

If so, state location. 1... 

Are you now on a Diabetic Diet?. 1 . .. 

What is this diet? Carbohydrate?. 1 . .. 

Protein?. Fat?. 1 . .. 

Have you any relatives suffering from Diabetes?. . 1 ... 

If so, state their relationship to you ?.I... 

WTio recommended Diaplex to you?. 

Any other information you may wish to supply may be 
written on the other side of this blank. 

1 

MTiile the printed circular mentioned refers thereinl to 
the emplo\mient of “Diaplex” by a physician in the treat¬ 
ment of diabetes, nevertheless, the evidence shows, tnis 
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circular is sent to all lay inquirers and the treatment itself 
is sold to such persons regardless of the intervention of a 
local physician in its administration to the diabetic. 

The directions for the use of “Diaplex” as outlined on 
the label on the carton of that preparation ((rovt. Ex., 
4-E-l) are as follows: 

Diaplex for Diabetics 
DIRECTIOXS 

To each pint of water use three (8) tablespoons full of 
Diaplex, boil or percolate in a porcelain or earthen 
percolator for ten minutes. (Never use aluminum 
utensils). Strain and serve fresh and hot, never luke¬ 
warm or cold. 

Drink at least two (2) quarts of this tea daily, as 
Diaplex contains no opiates and is non-injurious. 

Persons using insulin should make a daily test of the 
urine, and as the pancreas increases its normal func¬ 
tion, reduce the amount of insulin sufficient to avoid 
insulin reaction. Use only enough insulin to care for 
the surplus sugar and eventually eliminate the insulin 
entirely. 

For those not using insulin, all that is re<iuired with 
this treatment is that the person taking same, adliere to 
a good diabetic diet and drink at least 2 quarts of Dia¬ 
plex tea daily. 

Duplex Eastern Office; Room 810 
Libby Building, 10 Congress Square, 

Portland, Maine. 

A qualified chemist who made an analysis of the prepara¬ 
tion “Diaplex” appeared and testified at the hearing in 
this matter. According to his testimony, which was uncon¬ 
troverted, the preparation when made ready for use in 
accordance with the directions contains the following: 
sodium, potassium, calcium, chloride, sulphate, phosphate 
with traces of iron, manganese, aluminum, silica and iodine. 
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There appeared and testified in this case in behalf of 
the Government, Dr. Maurice Protas, a physician in pri¬ 
vate practice in Washington, D. C., who specializes ir the 
treatment of diabetes mellitus. Dr. Protas has writtm a 
number of articles on the subject of diabetes and in addi tion 
to his practice, is an Associate Instructor in Medicine,] lec¬ 
turing on diabetes, at the George Washington Medical 
School of Washington, D. C. He is also head of the dialj>etie 
out-service department at the George Washington Unijver* 
sity Hospital. He testified that since his graduation fjrom 
Medical School, he has treated several thousand cases of 
diabetes (R. 91-2). According to the testimony of this [wit¬ 
ness, with which the respondent, Frederick Dugdale, agr^sed, 
diabetes mellitus is a metabolic disease involving the ]j)an- 
creas wherein there is a definite lack of insulin, a horni(one 
produced by the islands of Langerhans resulting in an| in¬ 
complete utilization and metabolism of the carbohydra|tes, 
principally the proteins and fats. j 

1 

In Dr. Dugdale’s testimony he stated that with the excjep- 
tion of the evaluation of the product “Diaplex” he agreed 
vdth the testimony of Dr. Protas concerning diabetes and 
its treatment. According to the testimony of Dr. Proias, 
among other things, diabetes may be caused by cancerl or 
any malignancy that attacks tissues and spreads to Uie 
pancreas where it somes results in the destruction of the 
insulin secreting cells (R. 95). Diabetes is classified by Pr. 
Protas as being of three types, mild, moderate and severe. 
In the severe type it is necesary to administer insulin by 
injection, place the patient on careful dietary restrictions 
and provide other individualized treatment suitable for the 
physical conditions of each particular patient. The mild 
and moderate types of diabetes may require some insulin 
injections at times, but for the most part they are carded 




86 


for by a restriction of sweets, sugars and starches. Occa¬ 
sionally the mild or moderate types may become tempor¬ 
arily severe due to the over-indulgence in improper foods, 
■whereupon insulin injections are indicated. Subsequently, 
when the condition has been ameliorated by the treatment 
just mentioned, the patient may again revert to the mild or 
moderate type. According to the testimony of Dr. Protas 
in order to definitely establish the presence or absence of 
diabetes, it is necessary to make a glucose or carbohydrate 
tolerance test. Careful attention to the diet and the taking 
of proper amounts of exercise may result in a reduction 
of the symptoms of excess blood and urine sugar. In the 
absence of the carbohvdrate tolerance test an examination 
of the blood and urine would not necessarily prove or dis¬ 
prove diabetes (R. 102). In the test mentioned the blood 
sample is taken from the patient after a night of fasting, 
establishing the true overnight blood sugar. The patient 
is then given from 50 to 100 grams of glucose mixed in 
water and from one-half to three hours later samples of 
the blood and urine are again taken. Other steps in the 
test are conducted which establish the presence or absence 
of the disease. 

In order that a test might be made of the preparation Dr. 
Protas was furnished a supply of the product by the post 
office inspector wdio investigated this case. For a period 
of six weeks Dr. Protas prescribed the preparation “Dia- 
plex” for three of his patients suffering from diabetes. 
The fact that these three individuals were suffering from 
diabetes had previously been established by proper tests 
for that condition. Careful clinical records were kept of 
these three patients by Dr. Protas during the time the 
product was administered. Dr. Protas testified that in view 
of his knowledge and experience in the treatment of dia¬ 
betes any preparation which would improve the condition 
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of the diabetic would establish a definite improvement vkth- 
in the period of six weeks (R. 114). The test made byjDr, 
Protas on these three diabetic patients showed that] no 
improvement whatsoever was perceptible in the condition 
of these persons. Dr. Protas testified that the continued 
use of the product for a year or lonjrer periods of tj^rne 
■would produce no improvement in the condition of the dia¬ 
betic if such improvement were not noted within a period 
of six weeks. He testified that diabetics improv’ed wpen 
they were properly dieted and had proper insulin dosage. 
But when the diabetic dropped insulin or failed to get Suf¬ 
ficient insulin, in spite of the use of “Diaplex”, the bl|)od 
sugar became higher. This witness testified that “lj)ia- 
plex’’ did not contribute in any way beneficially or other- 
^v'ise to the relief of diabetes (R. 112-13). Dr. Protas stated 
that there was no known cure for diabetes and that he ki:|ew 
of no authority on the subject, despite his wide knowledge 
and experience, who disagreed with his opinion in tiat 
respect. Dr. Dugdale testified that he did not know of pny 
medical authority on diabetes who differed with the present 
theory of the medical profession that diabetes is a lijfe- 
long disease (R. 216). i 


According to the testimony of Dr. Protas the ingjre- 
dients in “Diaplex”, as disclosed by the testimony of ijhe 
chemist referred to and with respect to which Dr. Dugdkle 
testified (R. 226), that the analysis is “absolutely correci”, 
are all well known and their therapeutic effects have be|en 
definitely established. Dr. Protas testified (R. 105) tliat 
there has been no proof that the lack of any mineral or vita¬ 
min is the cause of diabetic symptoms, contrary to the fe* 
presentations in the literature employed in this case. Il)r. 
Protas testified from his knowledge of the effects of the 
ingredients of “Diaplex” and by reason of his experience 
in the treatment of the three patients hereinbefore referrjed 
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to that the use of “Diaplex” as directed would not cure 
diabetes; it would not raise the carbohydrate tolerance to 
normal: it would not result in building: up the body glucose 
tolerance; it would not effectively replace insulin in the 
treatment of diabetes; it would not cause the islands of 
Langerhans to produce a normal supply of insulin; it would 
not reduce the blood sugar in diabetics; and that the prod- 
duct w’ould add not beneficial adjunct to the regular treat¬ 
ment of diabetes (R. 116-117). There is nothing in “Dia- 
plex” which wdll convert sugar taken in food and store it in 
the liver or in the muscles and make it utilizable, according 
to Dr. Protas (R. 128). Dr. Dugdale admitted on cross- 
examination (R. 231) that he knew of no authority to sup¬ 
port the theory that there is an insufficiency of minerals 
or vitamins in diabetes as stated in the literature. Dr. 
Dugdale admitted that he did not know what vitamins, if 
any, were present in “Diaplex’’ and he was unable to state 
whether or not such vitamins or minerals would be present 
in other green vegetables employed in the diet (R. 270-1). 

Dr. Dugdale testified that he was graduated from medical 
college in 1903, since which time he has been engaged in the 
general practice of medicine. Ho testified that during his 
practice he had examined and treated approximately 70 to 
75 persons suffering with diabetes (R. 158). He stated 
further (R. 222) that he had employed Diaplex in the treat¬ 
ment of only about fifteen persons suffering with diabetes, 
and he admitted that none of these persons were cured 
of that disease. How’ever, he contended that some of 
these patients received beneficial effects from the use of 
“Diaplex”. 

Dr. Frederick Dugdale testified further that following 
graduation from medical school he practiced at Lowell 
and Boston, Massachusetts, but that his license to practice 
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in that State has been revoked and he no longer prac^tices 
there (R. 210). He furthermore admitted (R. 297) that'he 
is barred from practice in the hospitals at Portland, Maine, 
where he now resides. This witness was unable to name .a 

I 

single authority (R. 217) who advocated an oral treatinent 
for the cure of diabetes. He admitted that in mildj and 
moderate types of diabetes diet alone would often enable 
dibetics to control the disease, and that in moderate cases 
where insulin has been required the patient may b(! en¬ 
abled to discontinue its use by careful attention to dietary 
regimen (R. 217). This witness testified that, vdthj the 
exception of the value of Diaplex in the treatment of [dia¬ 
betes, he agreed with the testimony of Dr. Protas respect¬ 
ing diabetes (R. 253). He admitted, with respect tq the 
representation in the literature that there is an insuffi- 
ciencv of minerals or vitamins in the diabetic diet, thalt he 
had no knowiedge on that subject, and that it was mejrely 
his opinion (R. 231). i 


Dr. Dugdale testified that he first learned of the prepjara- 
tion “Diaplex” about November 1936 through listening to 
a talk given before a group of so-called naturopathic physi¬ 
cians at Hartford, Connecticut, by Mr. H. W. Pierce | (R. 
160). As a result of this interest. Dr. Dugdale stated j;hat 
he interviewed about twenty-five persons who had lised 
“Diaplex” as a treatment of diabetes, w’hose names jhad 
been furnished to him by Mr. Pierce. He stated that he | did 
not make any physical examination of these persons what¬ 
soever (R. 220) but that they claimed they had receijved 
certain beneficial results from the use of “Diaplex.” I All 
of these persons, with one exception, were lay persons hav¬ 
ing no knowledge of medicine. The only exception wa^ in 
the instance of one physician who allegedly secured excel¬ 
lent results through the use of “Diaplex.” This physician 
did not report any cures nor that he obtained any negative 



90 


blood sugar tests after using the product (R. 221-2). Dr. 
Dugdale admitted that he had never made any laboratory 
tests to determine whether or not the use of “Diaplex” 
increases the minerals or vitamins in the body (R. 224). He 
furthermore admitted that no glucose tolerance tests had 
been made on anv diabetics treated bv him and that so far 
as he knew no such tests had been made by anyone (R. 22G- 

7). 

According to Mr. H. W. Pierce, who ap])eared and testi¬ 
fied in behalf of Dr. Dugdale, the preparation was discov¬ 
ered and used as a treatment for diabetes in the following 
manner: Sometime around the year 1906 a neighbor of Mr. 
Pierce suggested the use of an herb, later identified as salt¬ 
bush, in the treatment of Mr. Pierce’s brother, wdio alleg¬ 
edly was sufFering from diabetes. Acting on this sugges¬ 
tion Mr. Pierce began search for the herb which some sheep¬ 
man identified growing wild out in the sagebush. Mr. Pierce 
refused to disclose in what state he obtained the herb ex¬ 
cept to say that it grows wild throughout tlie west. Mr. 
Pierce stated (R. 370) that he did not know the type of 
saltbush from which he gathered the herb and never had a 
chemical analysis made of the product (R. 371). He stated 
that by the employment of this lierb his brother was alleg¬ 
edly cured of diabetes, although he admitted that his broth¬ 
er’s condition was diagnosed as dropsy by two doctors who 
had previously treated him. 

The product “Diaplex” sold by Dr. Dugdale is obtained 
by him from Mr. Pierce at Denver, Colorado. Dr. Dugdale 
began the sale of the preparation through the mails after 
hearing the talk given by Mr. Pierce, and after making the 
alleged investigation hereinbefore described. 

In addition to Dr. Dugdale, there also appeared and tes¬ 
tified three lay users of the product. Each of these users 
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testified that they suffered from diabetes and had l|>een 
greatly benefited by the use of “Diaplex/^ However, |hey 
all admitted that they \vere still careful of their diet '^nd 
one testified that he took an occasional injection of insi|lin. 
Each of these persons declined, and counsel for the [re¬ 
spondent refused to permit, a physical examination forjthe 
purpose of ascertaining whether or not they still suffejred 
from diabetes. In view of this refusal little or no weijght 
can be given to their testimony concerning the valuej of 
“Diaplex.” In connection with the alleged results obtaijied 
by these persons from “Diaplex” the Government expert 
witness. Dr. Protas, testified that the results allegedly bb- 
tained were in his opinion due to the careful diet and jthe 
employment of insulin (R. 431). Dr. Dugdale admit|ted 
(R. 263-4) that he did not know of a single diabetic patient 
who was enabled by means of “Diaplex” to disregard 
dietary restrictions and finally discontinue the use of “Dia¬ 
plex” itself. He contended, however, that by the use of this 
product “the use of insulin has been lessened” (R. 265). 

I 

A number of exhibits were offered in evidence by the iro- 
spondent, among which were letters from several doctors 
reporting benefits through the use of “Diaplex” in t^e 
treatment of diabetes. However, none of these physieiaps 
presented themselves for cross examination by Governme|nt 
counsel and it is not shown by these exhibits exactly hpw 
the alleged results were obtained, i. e., whether diet was eijn- 
ployed and responsible for the results, whether other fab- 
tors entered into the results allegedly obtained. | 

The principal contention in the argument of counsel f<|)r 
the respondents in this case is that the case is one in whi^h 
there is a difference of competent medical opinion amjl, 
therefore, not subject to determination of the facts by the 
Postmaster General under the opinion of the Supreme 
Court in the case of the American School of Magnetic Heaf- 
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mg V. McAnnvlty (187 XJ. S. 94). However, the record dis¬ 
closes that factual evidence shows that “Diaplex” will not 
produce the results promised in and represented in the ad¬ 
vertising matter employed in its sale through the mails 
(See Leach v. Carlile, 258 U. S, 138). The ease does not 
fall within the limits of the doctrine enumerated by the Su¬ 
preme Court in the McAnnulty case. 

The lack of scientific investigation by Dr. Dugdale and 
his refusal through his counsel to permit the lay users of 
“Diaplex” w’ho appeared and testified to have scientific 
tests made upon them, all attest to the lack of faith in the 
efficacy of the product. 

From a very careful consideration of the entire record 
in this case, I find that “Diaplex” will not and cannot per¬ 
manently cure diabetes regardless of the age of the user 
or the severity of the disease; that the employment of “Dia¬ 
plex” will not enable users to discontinue finally the em¬ 
ployment of insulin; that it will not raise the carbohydrate 
tolerance to normal; that it will not cause the islands of 
Langerhans to produce a normal supjfiy of insulin, as rep- 
i-esented in the literature sent through the mails in connec¬ 
tions with this enterprise and that the representations of 
the respondent to that effect are false and fraudulent. 

The evidence before me shows, and I so find, that this 
is a scheme for obtaining money through the mails by means 
of false and fraudulent pretenses, representations and 
promises. 

I therefore recommend that a fraud order be issued 
against Diaplex; Frederick Dugdale, M. D.; Frederick Dug¬ 
dale, M. D., L. L. B., N. D., and their officers and agents as 
such, at Portland, Maine. 

(Signed) VINCENT M. MILES, 
Solicitor. 
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POST OFFICE DEPARTMENT | 

Washington 

Mar 27 194 

Order No. 15321 


It having been made to appear to the Postmaster General, 
upon evidence satisfactory to him, that DIAPLEX LAB- 
ORATORIES; DIAPLEX; H. W. PIERCE, General Sajles 
Manager; H. W. PIERCE; DR, FREDERICK DUGDALE, 
M. D., Chief Medical Advisor; and their officers and agepts 
as such, at Denver Colorado, are engaged in conducting a 
scheme or device for obtaining money through the maiils 
by means of false and fraudulent pretenses, representations, 
and promises, in violation of sections 259 and 732 of title 39, 
United States Code, said evidence being more fully de¬ 
scribed in the memorandum of the Solicitor for the Pcjst 
Office Department of the date of March 24, 1941, and ]i)y 
authority vested in the Postmaster General by said la'^s 
the Postmaster General hereby forbids you to pay aijiy 
postal money order drawn to the order of said concern 1& 
parties and you are hereby directed to inform the remitttr 
of any such postal money order that payment thereof has 
been forbidden, and that the amount thereof will be re¬ 
turned upon the presentation of the original order or ia 
duplicate thereof applied for and obtained under the regu¬ 
lations of the Department. | 

And you are hereby instructed to return all letters, 
whether registered or not, and other mail matter whic|h 
shall arrive at your office directed to the said concern ife 
parties to the postmasters at the offices at which they wei^e 
originally mailed, to be delivered to the senders thereol^, 
with the words “Fraudulent: Mail to this address returneli 
by order of Postmaster General” plainly written 
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stamped upon the outside of such letters or matter. Where 
there is nothing to indicate who are the senders of letters 
not registered or other matter, you are directed to send 
such letters and matter to the Division of Dead Letters 
with the w’ords “Fraudulent: Mail to this address returned 
by order of Postmaster General” plainly written or stamp¬ 
ed thereon, to be disposed of as other dead matter under 
the laws and regulations applicable thereto. 

(Case No. 18883-F) 


(Signed) S. W\ PURDUM, 

Acting Postmaster General. 


To the Postmaster. 

Denver, Colorado. 

U. S. Government Printing Office 16—16202 
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POST OFFICE DEPARTMENT 
Washington 

Mar 29 1941 

Order No. 15328 

It having been made to appear to the Postmaster General, 
upon evidence satisfactory to him, that DIAPLEX; FRED¬ 
ERICK DUGDALE, M.* D.; FREDERICK DUGDALE, 
M. D., L. L. B., N. D., and their officers and agents as such, 
at Portland, Maine, are engaged in conducting a scheme or 
device for obtaining money through the mails by means of 
false and fraudulent pretenses, representations, and prom¬ 
ises, in violation of sections 259 and 732 of title 39, United 
States Code, said evidence being more fully described in 
the memorandum of the Solicitor for the Post Office Depart¬ 
ment of the date of March 25,1941, and by authority vested 
in the Postmaster General by said laws the Postmaster 
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General hereby forbids you to pay any postal money o^der 
drawn to the order of said concern & party and youj are 
hereby directed to inform the remitter of any such pdstal 
money order that payment thereof has been forbidden, and 
that the amount thereof will be returned upon the presen¬ 
tation of the original order or a duplicate thereof appjlied 
for and obtained under the regulations of the Department. 

And you are hereby instructed to return all lettlers, 
whether registered or not, and other mail matter wl|ich 
shall arrive at your office directed to the said conceriji & 
party to the postmasters at the offices at which they wlere 
originally mailed, to be delivered to the senders therc^of, 
with the words “Fraudulent: Mail to this address returned 
by order of Postmaster General” plainly written or staihp- 
ed upon the outside of such letters or matter. Where there 
is nothing to indicate who are the senders of letters not 
registered or other matter, you are directed to send spch 
letters and matter to the Division of Dead Letters with ^he 
words “Fraudulent: Mail to this address returned by or^er 
of Postmaster General” plainly written or stamped there¬ 
on, to be disposed of as other dead matter under the laWs 
and regulations applicable thereto. j 


(Signed) S. W. PURDUM, I 

Acting Postmaster General. 


To the Postmaster. 

Portland, Maine. 

U. S. Government Printing Office 16—16202 
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